
 

 

 

 

 

 

 

Prepared Remarks on Senate Joint Resolution 2 

 

Let’s get something clear right off the bat – This proposal is not about Darrell Brooks. I first 

proposed bail reform seven years ago, in 2017, long before anyone had heard Darrell Brooks’s 

name. 

 

I want to get something else straight too, this proposal isn’t about Milwaukee, or John Chisholm, 

or anything like that. 

 

This proposal is about one thing – fixing Wisconsin’s broken bail system. Anyone taking an honest 

look at Wisconsin’s bail system knows that Wisconsin’s system is broken and needs to be fixed. 

 

And why is that? To me, the problem started in 1981, when Wisconsin created a new system of 

bail and pre-trial release and decided to put it in the constitution. If we didn’t have to amend the 

constitution to fix our broken bail system, we wouldn’t be amending the constitution. But it is 

broken, and we need to fix it. 

 

How broken is Wisconsin’s bail system?  It’s so broken that since this current system was put in 

the constitution 42 years ago, crime has skyrocketed. If you look at the crime statistics, it’s weird, 

but when we decided to start this new system, crime rates which had been steady, started to 

dramatically increase. I’m not saying the bail change 42 years ago caused crime to increase. But 

there is a correlation. 

 

How broken is Wisconsin’s bail system?  In 42 years, our system hasn’t been followed by 

anywhere else in the country. Wisconsin is an outlier. Every other state – Let me say that again – 

every other state allows judges to look at multiple factors when setting cash bail. 

 

In Wisconsin – you can only look at flight risk when setting cash bail – that’s it. One factor. You 

may go out after release and abuse your wife for having you arrested for domestic abuse, but hey, 

you’ll return to court, so no problem. One factor, that’s it – Whether you’ll return to court, that’s 

all a court can consider. 

 

Have a rap sheet a mile long of violent crimes? Forty-five other states allow judges to consider the 

criminal history of a defendant when setting bail.  Can’t look at that in Wisconsin. 

 

In Wisconsin, it has to be: “Well, I see you made all your court dates last time. You’re not a flight 

risk, low bail.” Judges can’t look at your criminal history in Wisconsin. 

 

Suppose you’re a domestic abuser. 80% of domestic abusers will repeat the abuse. Can’t consider 

that in Wisconsin. 

 



 

 

Suppose it’s evident you’re a threat to public safety. The defendant has repeated crimes, attempted 

a mass murder, serial rapist, whatever. In liberal California public safety is the primary 

consideration when determining release - it’s actually in their statutes! 32 states allow judges to 

consider public safety when setting bail - Not in Wisconsin. 

 

Think about that. You can’t even consider public safety when setting bail in Wisconsin. Can’t even 

look at it. In California – it’s the very first thing you look at. In Wisconsin, if a judge looks at it, 

they violate their Oath. In what world does that make any sense? 

 

That’s why every other state follows different rules than Wisconsin. Every other state allows 

judges to consider multiple factors when setting bail. Some states have twenty-some things a judge 

can look at. In Wisconsin, a judge can look at just one – whether you’ll show back up. 

 

Let’s take a look at what this amendment doesn’t do. 

 

Nothing in this proposal raises cash bail for any single person or crime. You’ll hear a lot of talk 

today about how we’re raising bail – and none of it will be true. We’re giving judges the ability to 

look at the whole picture when setting bail for violent crimes. That’s it. 

 

This proposal isn’t rushed, either. Seven years we’ve been working on this. It’s been deliberated 

and discussed for seven years. It’s gone through multiple versions, a legislative council study 

committee, amendments, 6 or 7 committee hearings and votes to bring us to where we are today. 

 

They’ll say it’s about the 2023 Supreme Court election – that would be news to me. Because I can 

tell you, in 2017, the last thing I was thinking about was 2023 spring election.  Claiming this is 

about something other than our broken bail system is ridiculous. 

 

It doesn’t give a blank check to judges and DAs to set any bail they want either. The United States 

Constitution and the Wisconsin Constitution both prohibit excessive bail – that isn’t changing. 

 

The Wisconsin Constitution guarantees defendants the right to bail – that isn’t changing.  

 

We’re ensuring judges look at the relevant factors when setting bail – public safety, criminal 

history, preventing intimidation of witnesses and the likelihood someone will return to court. Not 

everything under the sun – four things. 

 

We’re restoring the authority of judges to consider the relevant facts of conditions of bail specific 

to violent crimes.  We’re letting judges look at the whole picture. We’re empowering judges, not 

stifling them. 

 

Today, the opponents of this proposal will throw out a lot of talking points why this is a bad thing. 

They’ll talk about risk assessments, they’ll talk about public safety. They’ll say we should do this, 

or do that. 

 



But the truth is you can’t use a risk assessment when setting bail, but if this amendment is ratified, 

you can. 

 

You can’t think about public safety when setting bail, but if this amendment is ratified, you can. 

 

You can’t look at past criminal convictions when setting bail, but if this amendment is ratified you 

can.  

 

You can’t consider the totality of the circumstances when setting bail, but if this amendment is 

ratified you can.  

 

There’s a whole lot of things you can’t do with bail,  But after this amendment is ratified you might 

be able to.  That’s what this is about. 

 

The fact of the matter is that in the last 12 years, the opponents have made exactly one proposal to 

reform the bail system they admit is broken in Wisconsin – and that was to eliminate cash bail in 

2015. That’s it. That’s their one concrete idea they’ve shared in the last 12 years. Never mind that 

Wisconsin’s pre-trial detention restrictions are so severe that they have NEVER been used. Nope. 

Eliminate all cash bail. That’s the only idea they’ve put to paper. We won’t be able to detain 

anyone then. 

 

I could talk up here forever on bail and our criminal justice system. So can others. No single 

proposal will fix all the problems in our bail system or in our criminal justice system. This isn’t a 

silver bullet. It doesn’t fix all the problems. But, unless this problem is addressed, the rest is just 

grandstanding and window dressing. Nothing else can happen until we pass and ratify this 

amendment. 

 

This is the first step – and it has to be the first step – to fix Wisconsin’s broken bail system. You 

can’t fix the system under the current constitution. This amendment opens the door. 

 

We can debate what the system should look like. But without this first step, without this 

amendment, there is no second step, there is no point to having that debate. 

 

The vote is Aye to start to fix Wisconsin’s outdated, outlier bail system. 

 

 

 
 


