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Incumbent officials holding office until a successor is appointed and qualifies

You have asked that we reissue the memorandum on vacancies that we prepared for your office
on May 25, 2021. You also asked that we include with that memo the material we prepared with
respect to the legislative history pertaining to the changes made to Wis. Stat. § 17.03 (intro.) by
1983 Wisconsin Act 484, specifically, the addition of the phrase “except as otherwise provided.”
The May 25, 2021, memo addressed whether an appointed official continues to serve in his or
her office when all of the following apply:
1.
2.
3.
4.

The office is an appointive office for a specified term.
The appointment is subject to senate confirmation.
The incumbent officeholder’s term has expired.
The incumbent officeholder has not resigned or been removed from his or her office.

As discussed further below, under these circumstances, no vacancy occurs in the public office,
and the incumbent officeholder may continue to hold the office until a successor is appointed and
confirmed by the senate. Additionally, the governor may not fill the office with a provisional
appointment—an appointment in which the appointee assumes office before senate confirmation.
Vacancies in appointive state offices
Article XIII, section 10, of the Wisconsin Constitution vests the legislature with the power to
declare when an office is vacant and the manner in which the office may be filled. Wis. Stat. §
17.03 defines the circumstances that create a vacancy in public office. These circumstances
include the incumbent’s death, resignation, or removal, but they do not include the expiration of
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a specified term of office. In other words, under Wis. Stat. § 17.03, there typically is no vacancy
upon the expiration of a term if the incumbent has not died, resigned, or been removed. 1
Additionally, a hold-over public official who was appointed by the governor with the advice and
consent of the senate may be removed by the governor only for cause. 2 Under Wis. Stat. §
17.001, “cause” is defined as “inefficiency, neglect of duty, official misconduct, or malfeasance
in office.” Wis. Stat. § 17.16 establishes strict procedures for removal of an appointed public
official for cause.
Provisional appointments
In the circumstances under consideration in this memo, the governor may not replace the
incumbent official holding over in office with a provisional appointment because there is no
vacancy in the office.
Under Wis. Stat. § 17.20 (1), the general rule is that vacancies in appointive state offices are
filled by the appointing authority in the manner prescribed by law for making regular full term
appointments. Under Wis. Stat. § 17.20 (2), vacancies occurring in an office filled by the
governor with the advice and consent of the senate may be filled by provisional appointment by
the governor for the residue of the unexpired term and such appointment is in full force until
acted on by the senate.
However, in State ex. rel. Thompson v. Gibson, 3 the Wisconsin Supreme Court addressed the
validity of provisional appointments by the governor to offices that were occupied by
incumbents holding over after their terms of office had expired. For several of the appointments
under consideration, the incumbent had been subject to senate confirmation and had not resigned
from office upon expiration of his or her term. The governor tried to replace those incumbents
with provisional appointments under Wis. Stat. § 17.20 (2). 4
The court held the offices were not vacant. As a consequence, no provisional appointment could
be made. According to the court:
Since the legislature has the power to declare the circumstances under which an
office shall be deemed vacant, and has so declared in sec. 17.03, Stats., and since
there is no provision in that statute, or any other, providing that a vacancy exists
See also Morris v. Employee Trust Funds Bd., 203 Wis. 2d 172, 180 (1996) (“[A]n officer required to be confirmed
by the legislature has the right to continue in office after the expiration of his or her term and is an officer de jure
[i.e. in law] until the legislature again considers confirmation); 80 Op. Atty Gen. Wis. 46 (1991) (“Expiration of a
term of office does not create a vacancy under section 17.03. The law abhors vacancies in public office and courts
generally indulge in a strong presumption against a legislative intent to create such a condition.” (citations omitted)).
2
Wis. Stat. § 17.07 (3).
3
22 Wis. 2d 275 (1963).
4
At the time Gibson was decided, Wis. Stat. § 17.20 authorized “interim” appointments for vacancies in office
occurring during a recess of the legislature. The statute was amended in 1977 to authorize “provisional”
appointments for vacancies in office regardless of when a vacancy occurs. The 1977 amendments to the statutory
language do not change the analysis relevant to this memo. For the sake of consistency, this memo refers to
“provisional” appointments throughout.
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when a lawful appointee holds over, it cannot be said that an office is “vacant” for
the purposes of sec. 17.20, where the incumbent holds over after expiration of his
term. 5
Because the offices were not vacant for purposes of Wis. Stat. § 17.20 (2), the court held that the
provisional appointments “were ineffective in the absence of confirmation and [that] the
incumbents . . . may hold over in office until their successors are duly appointed and confirmed
by the senate.” 6
Legislative history of Wis. Stat. § 17.03 (intro.)
1983 Wisconsin Act 484 amended Wis. Stat. § 17.03 (intro.) as follows:
17.03 Vacancies, how caused. (intro.) Any public office, including offices of counties,
cities, villages, towns, school districts and vocational, technical and adult education
districts shall become or be is deemed vacant upon the happening of any of the following
events, except as otherwise provided:

These changes were included as part of the original bill—1983 Assembly Bill 540—which was
introduced at the request of the state Elections Board. The drafting file for the bill suggests that
these changes were pulled from a bill from the previous session—1981 Assembly Bill 286—
which had also been developed by the Elections Board to make various changes to election laws
and laws related to vacancies and qualifications for office. 7
The drafting file for 1981 Assembly Bill 286 indicates that the changes to Wis. Stat. § 17.03 (intro.)

were not included in the first draft of the bill but were added to the third draft through an insert.
The drafting file does not explain the why these specific changes were requested. However, the
drafting file does make clear that the LRB drafting attorney worked closely with Kevin Kennedy,
the Election Board’s legal counsel, throughout the entire drafting process.
Beginning with the second draft of the bill, a drafter’s note appears directly beneath the nearby
section creating a new Wis. Stat § 17.03 (10) (see attached). The note reads:
NOTE: Clarifies that when the term of an elective officer expires, a vacancy exists.
Under SECTION 2, this will occur if no candidate is certified to appear on the ballot for a
nonpartisan state office, because the person receiving the most write-in votes will no
longer be declared the winner. It may be noted that when the term of an appointed officer
expires, it is well established that a vacancy does not exist and the incumbent may hold
over if his or her successor has not yet qualified; this rule is not altered by this SECTION.

This note continued to appear beneath the section creating Wis. Stat § 17.03 (10) in subsequent
versions of the draft, including the versions that also contained the changes to Wis. Stat. § 17.03
(intro.). The note suggests that it was assumed by the LRB drafting attorney that incumbent
appointed officers would continue to be able to hold over if a successor had not qualified, in spite
Gibson, 22 Wis. 2d at 290-91.
Id. at 293.
7
Kevin Kennedy, Proposed Legislation for 1983/84 Legislative Session, memorandum to Election Board members,
October 11, 1982, 5-8. This memorandum is included at the beginning of the drafting file.
5
6

3

of the changes made to Wis. Stat § 17.03. This note and several other drafter’s notes scattered
throughout the bill were ultimately removed when the bill was prepared for introduction.
Conclusion
Based on the statutes, supreme court precedent, and relevant legislative history, a public official
appointed by the governor for a specified term and with the advice and consent of the senate
continues to hold office until a successor is appointed and confirmed by the senate, unless the
official resigns at the end of his or her term or another event occurs that causes a vacancy in the
office. 8 Additionally, the governor may not replace such an incumbent holdover by provisional
appointment.
We hope this information is helpful. Please let us know if LRB can be of further assistance.
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For a complete list of events that create a vacancy in office, see Wis. Stat. § 17.03.
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