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Summary of Bill:


Assembly Bill 939 is the product of a Task Force on worker classification compliance appointed by the DWD Secretary.  The bill requires DWD to promote and achieve compliance by employers with certain employment laws by educating employers and the public about the proper classification of workers as employees and to coordinate enforcement with other agencies.





The bill authorizes DWD to investigate the practices of employers in the construction industry to determine whether employers:


Maintain records identifying all persons performing work for the employer, including the name, address, and social security number of each person.


Maintain worker’s compensation coverage for its employees as required under worker’s comp law.


Provide DWD the information that employers are required to provide with respect to the newly hired employees.


Maintain records of the hours worked by its employees, wages paid to them, any deductions from those wages, and any other information that the employer is required to keep under rules promulgated by DWD relating to hours of labor and the minimum wage, and is listing deductions from wages as required by law.


Comply with Unemployment Insurance laws for the benefit of their employees.





DWD will investigate compliance with these 5 requirements by questioning the employer, employees and others on site where the employer is engaged in construction; and by inspecting the employer’s records related to compliance.  If DWD finds that an employer has failed the requirements, DWD will seek to obtain compliance by a step-by-step process:


DWD serves employer a notice of intent to issue a stop work order.


If employer shows compliance within 3 days, no action adverse to employer.


If employer fails to show compliance within 3 days DWD issues a stop work order or a fine of $250 per day until the employer has either stopped work or complied with requirements.





The employer may appeal the stop work/forfeiture order immediately on-site.  The employer’s appeal hearing before an administrative law judge (ALJ) must occur within 14 days.  The decision of the ALJ is given within 7 days after the hearing.  The employer is protected in that the stop work order is stayed from appeal until the decision of the ALJ.  The forfeiture would continue while work continues and the employer has not complied.





After an appeal decision, the employer or DWD may obtain:


Review decision by Labor and Industry Review Commission (LIRC)


Review of LIRC decision by circuit court and court of appeals.


The stop work order remains in effect during the pendency of review.  A violation of a final stop work order or final decision affirming stop work order is assessed a fine of $1,000.  A review of the $1,000 forfeiture is the same as for a stop work order.





Limited Effect of this Bill:  Stop work order and appeal decisions do not impair any other action that is required or permitted under the employment laws of this state to enforce a requirement under any of those laws.





Fiscal Effect:


The bill does not require the expenditure of GPR funds.  All expenditures are federal funds.


DWD would implement the bill by employing 4 investigators and 1.42 positions related to stop work appeals, for a total cost (salaries and equipment) of $449,100.
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Supporters Message:


The bill deals with the enforcement of existing laws, but does not create new requirements.


Enforcement of the law is only fair to employers abiding by the law.


Misclassification has become a serious problem in the construction industry.


When employers unlawfully treat workers as though they were independent contractors and evade laws by paying wages in cash, workers lose the protections afforded by the laws on workers comp, minimum wage, overtime compensations, unemployment insurance, and social security.





Opponents Message:


None





Key Supporters:


Rep. Parisi (author); Sen. Wirch (co-author); Division of Unemployment Insurance, DWD; Construction Business Group; Operating Engineers #139; WI Builders Assoc.; WI Insurance Alliance; WI State AFL-CIO; WI State Council of Carpenters; WI Teamsters; International Union of Painters & Allied Trades DC 7; Associated Builders and Contractors; AGC of WI; Building Service Inc; IBEW WI State Conference; WI Laborers District Council; Corporation Counsel, Milwaukee County.





Key Opponents:


No one registered or testified in opposition to this bill.





Committee Vote:


On April 20, 2010, the Assembly Committee on Labor recommended passage of AB 939 on a vote of 8-0-1 [Rep. Soletski absent].





Staff Author of Bill Summary


Jason Vick; Office of Rep. Mark Honadel (6-0610)
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