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Summary of Bill:





Assembly Bill 353 (as amended) –   Current Wisconsin law mandates that a person who is subject to a domestic abuse injunction or a child abuse injunction must surrender his or her firearm(s) for the duration of the injunction. A judge may also order a person who is subject to a harassment restraining order to surrender his or her firearm(s) if the court finds that the person may use a firearm to harm another or to endanger public safety. In all cases, the individual can turn the firearm(s) over to the sheriff or to a third party approved by the court. The firearms are returned to the respondent when the injunction expires.  Under current law, it is Class G felony to illegally possess a firearm while the injunction is in effect. 





AB 559 creates court procedures for notifying the respondent in an injunction hearing that the firearm prohibition exists and the process and timeline for surrendering firearm(s), ensuring that the court knows what firearms the respondent possesses through filling out a firearm possession form, and ensuring that all the firearms have actually been surrendered by holding a firearm surrender hearing within one week after an injunction has been granted. A respondent can surrender firearms to a third party if the transfer has been approved by the judge, the person appears before the court and submits an affidavit confirming receipt of the firearms from the respondent, the judge has confirmed the person is not prohibited from possessing firearms, and the judge notifies the person of the requirements and penalties for not complying with the law. 





Assembly Amendment 1:  This amendment provides immunity from criminal prosecution if the court compels a respondent to fill out the firearm possession form or respond to a court’s inquiry regarding gun possession, and by doing so the respondent incriminates himself or herself in a crime.  Any compelled information is prohibited from being used directly or indirectly to prosecute, investigate, or issue a search warrant. The amendment does not provide immunity when providing false statements on the form. 





Assembly Amendment 2:  This is a technical amendment that resolves situations not addressed in the original bill. 1) If the respondent does not attend the injunction hearing, the judge can ask the petitioner if s/he thinks the respondent possesses guns. If the answer is no, the judge should dismiss the scheduled firearm surrender hearing. 2) The amendment requires the respondent to appear in court if the firearm surrender has not occurred. 


Fiscal Effect:





Prosecutors: Prosecutors anticipate a small cost to DA offices although that amount is indeterminate.  The number of injunctions issued each month is hard to estimate, although many of them would involve the mandatory surrender of firearms and would be contested by respondents.  Sheriff Departments and the Courts could anticipate a fiscal impact. ��Justice:  The department does not anticipate a fiscal impact due to this bill. 





State Public Defender: The department does not anticipate a fiscal impact since the SPD would not be required or authorized to appoint attorneys as a result of this bill. 


Supporters Message:


Current Wisconsin law requires that firearms are supposed to be surrendered when these injunctions have been granted, however, there is no legal process in place to make sure it is being done. 


12 counties have implemented their own system to ensure compliance, but 60 other counties have no such system.  It would be better to have all 72 counties using a system that is uniform statewide.  


Law enforcement officers believe this bill is critical for prevention of future violence in domestic violence cases. 


The bill is necessary because many judges do not feel they have the legal authority to directly enforce the firearm surrender order under current law. 


The bill is necessary because in many cases, the third party who receives the firearm from the respondent is not aware of their responsibilities under the law and that they should not return the firearms unless there is a court order to do so.
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Supporters Message:


This bill is coming forth from the Governor’s Council on Domestic Abuse-Firearms Subcommittee comprised of law enforcement officers, judicial official, victim advocates, and other professionals. 


A Massachusetts study found that almost 2/3 of guns used by men who shot their partners were illegal because the killer had a prior abuse conviction or injunction that was in effect at the time of the killing. 


From 2000-2008, 156 domestic violence victims in Wisconsin lost their lives because abusers had easy access to guns. 


Domestic violence is the leading cause of death among African-American women ages 15-45 and the 7th leading cause of death for all women. 


Although the amendment may provide immunity from prosecution if compelled to incriminate oneself for illegally possessing a firearm, the goal of the bill is accomplished because the firearm will have been surrendered by the respondent who should not have had the firearm in the first place let alone because of the injunction.


Opposition Arguments  


Being required to tell the court whether or not you possess any firearms would be a violation of your constitutional right not to incriminate yourself if you happen to possess a gun illegally. 


Even if the court provides you with immunity from prosecution for providing testimony that is self-incriminating, the compelled testimony is still a violation of your constitutional right to remain silent. 


The amendment provides immunity from prosecution under state law if a person is compelled to self- incriminate, but it does not provide immunity from prosecution under federal law in those circumstances.  (However, the testimony was also clear that violations of federal firearm prohibitions are rarely enforced or prosecuted.) 


There is no process in place to ensure felons are surrendering their firearms as is required under current law.  Shouldn’t we start by enforcing the firearm prohibition against felons before we start enforcing the prohibition against people who are subject to a civil restraining order?


Scheduling these additional hearings will be difficult for the courts, especially in smaller counties with fewer judges. It will increase the workload for court staff and it could create inefficiencies in the court calendar. 


The short timeline for holding hearings may make it difficult to provide proper notice to the respondents. 


Key Supporters:


Rep. Bernard Schaber and Rep. Tony Staskunas; Sen. Taylor;  Domestic Abuse Intervention Services; Appleton Police Department; City of Milwaukee Office of Violence Prevention; WI Women's Council; Wisconsin Coalition Against Domestic Violence;  Legal Action of Wisconsin; Wisconsin Chiefs of Police Association; Wave Educational Fund; Judy Woller, Haven.


 


Key Opponents:


National Rifle Association; Wisconsin-Force; Wisconsin Bear Hunters Association and Safari Club International –Wisconsin Chapter registered against the bill on the GAB website; Wisconsin Clerks of Circuit Court Association sent in a letter expressing concerns regarding the bill. 





Committee Vote:





On February 10, 2010, the Assembly Committee on Corrections and the Courts recommended adoption of Assembly Amendment 1 on a vote of 10-0-2.  (Reps. Kessler and Gundrum were absent.) (Reps. Van Roy, Kestell, LeMahieu, and Brooks voted yes.) The committee recommended introduction and adoption of Assembly Amendment 2 on a vote of 10-0-2.  (Reps. Kessler and Gundrum were absent.) (Reps. Van Roy, Kestell, LeMahieu, and Brooks voted yes.) 


The committee recommended passage of AB 559 as amended on a vote of 10-0-2. (Reps. Kessler and Gundrum were absent.) (Reps. Van Roy, Kestell, LeMahieu, and Brooks voted yes.)





Staff Author of Bill Summary; Ranking Member


�Tanya Hein; Office of Rep. Karl Van Roy (6-0617)
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