TO:

Joan Balweg, State Representative:

SMALL CLAIMS ISSUES

Actions is small claims court may, generally, be brought for the following reasons:

1) Landlord/tenant issues including eviction and the recovery of damages arising out of the rental relationship such as unpaid rent and damage to the rented premises up to $5000.00 plus costs.

2) Replevin/repossession of personal property and, upon request, deficiency judgments up to $5000.00 plus costs.

3) Money judgments for unpaid bills or accounts up to $5000 plus costs.

4) Tax recovery by state, county or local governments for amounts, including interest and penalties, up to $5000 plus costs.

5) Forfeiture recovery by state, county and local governments in special circumstances or as otherwise provided for in statutes without apparent dollar limitation.

6) Earnest money recovery arising out of a transaction for the purchase of real property without dollar limitation.

7) Arbitration award confirmation, modification, vacation or correction from proceedings arising out of a transaction for the purchase of real property without dollar limitation.

8) Other purposes including attachment of property, garnishment and lien enforcement.

Counter-claims may be filed by defendants, raising claims that arise out of the same transaction as plaintiff’s claim and provided that the counter-claim does not exceed $5000 plus costs. If the counter-claim seeks amounts in excess of $5000, the defendant must move the case to Circuit Court and pay any additional filing fees. The case, upon the move, is no longer in small claims court.

The parties in small claims court may appear without attorneys and corporations or businesses may appear by a representative or agent of the corporation or business as long as that person has actual knowledge of the issues of the case.

If a case is moved from small claims court to Circuit Court an individual party may continue to represent himself (pro se) but a corporation cannot appear without an attorney, as a corporation is not an “individual”.

Rules of procedure and evidence are relaxed in small claims court recognizing that small claims court is intended to allow individuals and businesses to represent themselves and that neither have legal training. 

OBSERVATIONS AND CONCERNS:

The proposal to raise the current small claims limit from $5000 to $10000, on the surface, seems to be a realistic recognition of inflation and may appear to be a routine proposal. However, there are issues that need to be considered beyond the obvious. 

Since the small claims limit was last increased, there has been a significant increase in the use of small claims court by self-represented (pro se) litigants. This is consistent with citizens representing themselves in many other areas affecting the courts such as divorces, criminal cases, traffic trials, probate and other proceedings. This occurs for two generally accepted reasons. The first is the increasing cost of legal services and the second is the proliferation of “People’s Court” type television shows depicting court procedure that is not consistent with what is present in the “real world”. The increase of pro se litigants has been identified by the Wisconsin court system as its number one challenge. The courts recognize a person’s right to represent himself but courts function most efficiently with lawyers trained in the both the law and court procedure. 

Further, the problem with increasing the dollar limit of claims is not with that increase but rather what comes with it. In the outline above, there are a couple of areas that already have “no dollar limit” - $5000 or otherwise. They have posed no problem. Clearly raising the dollar limit for the balance is not opposed.

However, the problems arise in the counter-claims and the time it takes to address claims not understood by those lacking legal training. The best examples of what I mean would be the following:

1) A hospital, doctor, dentist, chiropractor or lawyer sues to collect a bill (of any amount). If the defendant raises a defense or counterclaim of “I paid some of it”, “I want an itemized bill”, “my insurance company owes it, not me” or a similar and frequent response, there is no problem and the case moves forward. If the defendant says “yes I owe the money, but ----(a) “I was overcharged”, (b) “the services I received were not performed satisfactorily”, (c) “I intend to sue the defendant for malpractice”, we soon move out of “simple small claims court” and into very complex malpractice litigation that even highly trained attorneys struggle with.

2) A person sues “the other driver” for uninsured damages to his vehicle and the defendant counter-claims or defends based on “I was not at fault and I have injuries and doctor bills I intend to sue for”. We have, again, moved out of “simple small claims court” and into complex negligence issues involving comparative negligence and personal injury. The plaintiff, himself, may be seeking damages for personal injuries along with damages to his vehicle and the same problems arise.

In Wisconsin, the trial judges are the only state employees whose workloads are specifically and scientifically measured. All 241 current judges have workloads that average about 125% of the workload that would allow all judges to give all cases the full time and attention the public expects. A major contributing factor to the workload is the substantial increase in pro se litigation. It simply takes longer to complete than lawyer-represented cases. Further, pro se litigants leave the courtroom unhappy because they don’t understand the outcome after the judge applies complicated legal principles to what they thought were “simple facts”. To soften this result, judges frequently take extra time to explain the result in hopes of minimizing unhappiness and the public relations problems that flow from it.

The Fiscal Estimate attached to the bill suggests there is no fiscal impact. No impact at the state level and no impact at the local level. That is nonsense. More time by some of the states highest paid employees (judges) must have a fiscal impact? It may be incremental, but cumulatively, it is substantial. Locally, it impacts the staff in Clerks of Courts offices. The more complicated the cases attempted by pro se litigants, the more time pro se litigants take trying to get legal advise from clerks who are prohibited from giving it. Dealing with pro se litigants at counters takes more time than opening mail from a law office.

Another twist is whether both sides are pro se. If one side is without an attorney and the other side has one, the playing field is not level. In simple cases, this generally makes little difference. But in the cases involving the complicated defenses or counter-claims, it is a major factor. How can a judge, with a pro se litigant on one side and a lawyer on the other, maintain the “relaxed rules of evidence and procedure” that small claims cases require?

The bottom line is how to balance the clear need for an increase in the dollar limit while maintaining the original purpose, integrity and simplicity of small claims court?

DISCLAIMERS AND SUGGESTIONS:

The observations and comments I have made and the suggestions that lie ahead reflect only my personal views. They are based on my experience as a trial judge in a one-judge county where I have done all the small claims cases in Green Lake County for 16 years. While I am sure my fellow judges and the state court system may agree with much of what I have said, I do not speak for or on behalf of either.

My suggestion is that the limits be increased to $10000, as the pending bill requires. However, I believe that certain things should either be prohibited or the court be authorized to strike or limit the types of cases filed or defenses permitted to be raised. For example, a claim or defense involving professional malpractice should be barred from small claims court. A claim requiring a court to award damages for personal injuries or to apportion negligence should be barred. As a catchall, a judge should be allowed to bar any claim or defense deemed, for lack of better description, “too complicated or technical” for small claims court especially when one or both parties are pro se. Such a proposed ban would not deprive a litigant of the right to raise the issue, it would simply prohibit it in small claims court. The issue or claim could be moved to circuit court.

Recognizing that many small claims courts are not “on the record” but handled administratively by clerks or court commissioners, the rule of simplicity should prevail. Simplicity favors pro se litigants and will more likely result in a favorable experience, win or lose, than being overwhelmed by complicated legal concepts.

If small claims court is to be maintained as the “people’s court”, is to be inviting to pro se litigants and is to remain as uncomplicated as possible, strike the right to a jury trial while amending the bill. While litigants may be entitled to a jury trial, require that the case be moved to circuit court for that purpose. It may require parties to hire counsel but jury trials, by any standard, are certainly “complicated legal processes”. With television making “being your own lawyer look easy”, we should not be encouraging litigants to have jury trials in small claims court and certainly not with the mandate of “relaxed rules of evidence and procedure”. Finally, jury trials should not be available to a lawyer-represented litigant to use as a weapon against a pro se litigant.

The bottom-bottom line is to keep small claims court simple and a “people’s court”. Higher dollar limits don’t make small claims court more complicated but just puts more dollars at stake. Keeping small claims court free of complicated and technical legal concepts better serves the goal and purpose of small claims court.

I think a broader review of chapter 799 is needed resulting in a more sweeping simplification of the small claims procedure.  Litigants need a quick and fair way to collect just debts. Litigants need to feel as comfortable, capable and unintimidated as possible. The courts need tools to resolve small claims cases quickly, efficiently and fairly.  A more comprehensive overhaul of small claims procedure will better serve all affected constituencies and stakeholders.

Thank you for this opportunity to share my thoughts with you.

W. M. McMonigal

Circuit Judge

Green Lake County

