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Summary of Bill (as amended):





Assembly Bill 395 changes the criteria for determining indigency for purposes of representation by the State Public Defender (hereinafter “SPD”).  





Current law provides that a person is indigent for purposes of SPD representation if the person’s income and assets, after deduction for reasonable and necessary living expenses, are insufficient to cover the cost of effective legal representation. Current law equates reasonable and necessary living expenses with benefit amounts under the former Aid to Families with Dependent Children program.  





AB 395 changes the criteria by requiring the SPD to adopt rules regarding indigency determinations that require the SPD, when assessing a person’s eligibility, to consider the anticipated costs of effective representation for the type of case in which the person is involved. The rules also require that assets and income be treated as available to the person to pay the costs of legal representation if they exceed the asset and income ceilings for eligibility for the Wisconsin Works (W−2) program.  In addition, the SPD must treat assets or income of the person’s spouse as the person’s assets or income, unless the spouse was the victim of a crime the person allegedly committed. 





Finally, AB 395 provides the Public Defender Board authority for 49.25 new FTE GPR positions.





Assembly Amendment 1 is a technical amendment that conforms the language of the bill to the intent of the bill by making the following corrections and clarifications:  (1) Item 1 of the amendment corrects language regarding what assets are available for legal representation by substituting reference to “assets” in place of the mistaken reference to “cost” on page 3, line 20 of the bill, (2) Items 2 and 3 of the amendment clarify the language regarding what income is available to pay for legal representation.





Assembly Amendment 2, offered by the Joint Committee on Finance, reduces the number of FTE GPR positions from 49.25 to 45.4.





Fiscal Effect:





The fiscal estimate prepared by the SPD office indicates that because the proposed effective date of the bill is June 19, 2011, the State would not incur increased costs during the 2009-11 biennium.  As the proposed changes are implemented, the SPD estimates additional costs in FY 2012 of $3,800,000. The estimated annual cost attributable to the changes proposed in this bill would be $4,100,000, once fully implemented, beginning in FY 2013.  The SPD estimates that much, if not all, of the increased costs will be offset by reductions in county expenditures for the appointment of counsel.





Supporters Message:





The current indigency standards are outdated.  They are based on criteria from the former AFDC program, and they have not been updated since 1987.  


The current standards have shifted representation costs to counties over time.  As fewer people became eligible for SPD representation under the current standards, courts have had to appoint outside counsel at county taxpayer expense.  Updating the standards will save counties money.  


  


Opponents Arguments:





Taxes at the state level will go up.


Counties might not return cost savings to taxpayers.  As a result, people may still wind up paying more taxes in the long run.  











2009-10


 Issue & Bill


Summaries








2009-10 Issue & Bill Summaries





Assembly Republican Caucus





Judiciary and Ethics








January 26, 2010





AB 395 – Indigency Criteria for SPD Representation       Rep. Sherman














Key Supporters:





Rep. Gary Sherman (author);  Sen. Spencer Coggs; Sen. Jeff Plale; Chief Justice Shirley Abrahamson, Wisconsin Supreme Court; John Voelker, Director of State Courts, Supreme Court of Wisconsin; State Public Defender’s Office; Attorney General JB Van Hollen; John Chisholm, Milwaukee County District Attorney; Scott Southworth, Juneau County District Attorney; Richard Sankowitz, Judge, Milwaukee County Circuit Court; ACLU of Wisconsin; Carlo Esqueda, Dane County Courts; Wisconsin Clerks of Court Association; Wisconsin Counties Association; Milwaukee Bar Association Legal Services to the Indigent; Wisconsin Catholic Conference; Wisconsin State Public Defender Association; Wisconsin African American Lawyer Association; Nancy Rottier, Director, Wisconsin State Court System; AFT-Wisconsin; Dane County; Waukesha County; Outagamie County; State Bar of Wisconsin. 





Key Opponents:





No one testified or registered against AB 395, and no one registered against it with the Ethics Board.





Committee Vote:





On October 20, 2009, the Assembly Committee on Judiciary and Ethics recommended passage of AB 395, as amended, on a vote of 8-2. [Gundrum and Zipperer voted “No”]





On January 14, 2010, the Joint Committee on Finance introduced and adopted Assembly Amendment 2 on a vote of 14-0-2 [Vos and Darling absent].  The Joint Committee on Finance then recommended AB 395 for passage as amended on a vote of 13-1-2. [Montgomery voted “No”; Vos and Darling absent]








NOTE: 


The Assembly previously approved passage of the provisions in AB 395 as part of AB 75.  The Governor vetoed sections 598k, 2741e, 3392b, 3398r, 3398t, 3400g, 3400i, 3400k, 3400n, 9338 (1j) and 9438(1j) before signing the budget bill into law.  In his veto message the Governor states he was “vetoing these provisions because of the cost and positions associated implementing the higher standard.” Full veto message is available on Folio.








Staff Author of Bill Summary





Steve Knudson; Office of Rep. Mark Gundrum (7-5158)
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