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Summary of Bill (as amended)


Under the Supreme Court’s interpretation of article I, section 3, of the Wisconsin Constitution (freedom of the press) a news person has a qualified privilege to refuse to disclose confidential sources.  The privilege is qualified, however, because the reporter may be required to reveal the source if proof is presented showing the source may have information that is competent, relevant, material, and favorable to the requester and that there are no other reasonable alternative sources for the information.  Assembly Bill 333 prohibits a person, other than a court, from issuing a subpoena compelling a news person to produce information about any of the following (1) the identity of a confidential source, (2) information that would identify a confidential source, (3) information obtained in confidence by a news person, and (4) any other information or identity of a source that is obtained in preparing information for potential public dissemination.  





Under the bill, a court may issue a subpoena to compel a news person to testify or produce information but only regarding evidence listed in item (4), above. The court may issue a subpoena if the person requesting it shows by clear and convincing evidence, in a criminal investigation, that a crime has occurred, or in a civil action, that the complaint states a claim upon which relief may be granted, and if all of the following apply: (1) the information or identity of the source is highly relevant to the criminal investigation or civil action, (2) the information or identity of the source is critical or necessary to the party’s claim, defense, or to prove a material issue in a case, (3) the information or identity of the source cannot be obtained from any alternative source, and (4) there is an overriding public interest in the disclosure of the information or identity of the source.  





The bill also restricts the issuance of a subpoena to order a person who is not a news person to produce information related to a business transaction between that person and a news person if the intent is to obtain information that cannot be obtained from the news person. There are exceptions to this restriction under the bill if the information is highly relevant, necessary for the party’s claim or defense, and not obtainable from other sources.





The bill allows a court, in a criminal investigation in which a news person is the subject of the investigation, to issue a subpoena at the request of the prosecutor without giving the news person advance notice of the request and hearing if the court determines that giving advance notice would pose a substantial threat to the investigation.





Assembly Substitute Amendment 1 makes a number of changes to the bill.  It defines “news person” as (1) any business or organization that disseminates news or information, including a newspaper, magazine, or other periodical; book publisher; news agency; wire service; radio or television station or network; cable or satellite network, service, or carrier, and a parent, subsidiary, division, or affiliate of any of these businesses or organizations, and (2) any person who is or has been engaged in gathering or disseminating news or information to the public for an entity described under (1) including any person supervising or assisting that person.





Under ASA 1, no person may issue a subpoena compelling a news person to disclose any of the following: (1) the identity of a confidential source, (2) any information that would identify the confidential source or (3) any information obtained in confidence.  Any information or identity of a source obtained by a news person not falling into these categories is also protected but the protection is qualified. ASA 1 allows a court to subpoena a news person to produce information or a source’s identify if it finds (1) in a criminal case, that there are reasonable grounds to believe a crime has occurred and (2) in a civil case, that the complaint states a claim upon which relief may be granted.  If these requirements are satisfied, the court may issue a subpoena if: (a) the information or source is highly relevant to the proceeding, (b) the information or source is necessary to maintain a party’s claim or defense or to prove a material issue, (c) the information or source’s identity cannot be obtained from any other source and (d) there is an overriding public interest in disclosure. 
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ASA 1 also addresses subpoenas issued to persons other than news persons.  ASA 1 prohibits issuing a subpoena to compel a third party to produce information relating to business transactions between that person and the news person if the purpose is to discover the news person’s confidential information or source in a roundabout way.





Finally, ASA 1 addresses two additional issues.  First, it provides that disclosure to another person or dissemination to the public of information or the identity of a source by a news person does not constitute a waiver of the subpoena protections provided by ASA 1.  Second, ASA 1 provides that any information or the identity of a source obtained in violation of the subpoena prohibitions is inadmissible in any judicial, legislative, or administrative action, proceeding, or hearing.





On September 17, 2009, Reps. Kessler and Parisi introduced Assembly Amendment 1 to ASA 1 to AB 333.  AA1 to ASA 1 would add the phrase “on a regular and consistent basis” to the definition of “news person.”  Therefore, under AA1 to ASA 1, to qualify as a news person, a person would have to disseminate news or information to the public “on a regular and consistent basis.”  AA1 to ASA 1 to AB 333 has not been acted on.





Fiscal Effect:


This bill did not require a fiscal estimate.


Assembly Republican Message:


While it is vitally important to maintain freedom of the press, government must be very careful to not severely restrict or deny access to information that is needed by members of the public to protect their rights and/or prove their case in any legal proceeding, whether it’s a criminal case or a civil case.  Some people may also argue that there is a concern this bill may serve to codify the admissibility of hearsay evidence, which is contrary to Wisconsin evidence law.  





Opposition Arguments:


No one testified or registered against AB 333, and no one registered against it with the Ethics Board.





Key Supporters:


Rep. Joe Parisi, author; Brian Blanchard, Dane County D.A.; Dave Zweifel, The Capitol Times; Robert Dreps, WI Newspaper Assoc, WI Broadcasters Assoc & WI Freedom Info Council; Aaron Diamant, WTMJ-TV; Michele Vetterkind, WI Broadcasters Association; Linda Eggert, WISC-TV; Robert Drechsel, UW School of Journalism; Rusty Cunningham, WI Newspaper Association; and The League of Women Voters of Wisconsin Education Fund Inc.





Key Opponents:


No one testified or registered against AB 333, and no one registered against it with the Ethics Board.





Committee Vote:


On September 9, 2009, the Assembly Committee on Judiciary and Ethics adopted and recommended passage of Assembly Substitute Amendment 1 on a vote of 8-2, with Reps. Kramer and Zipperer voting “no.”  On the same day the Committee recommended passage of AB 333, as amended, on a vote of 8-2, with Reps. Kramer and Zipperer voting “no.”  





Staff Author of Bill Summary


Steve Knudson; Office of Rep. Mark Gundrum (7-5158)
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