
 

 
 
 
 

 

 

July 13, 2022 

 

Department of Education 

Docket ID ED-2021-OCR-0166 

 

 

To Whom It May Concern: 

This letter is to address concerns with the proposed rule changes titled “Nondiscrimination 

on the Basis of Sex in Education Programs or Activities Receiving Federal Financial Assistance.” 

On page 20 of the proposed rules, we read “The Department’s Title IX regulations have 

never directly addressed the application of Title IX to discrimination based on sexual orientation 

or gender identity,” and on page 540, we read “the Department does not have a ‘long-standing 

construction’ of the term ‘sex’ in Title IX to mean ‘biological sex.’ The text of the statute and 

current regulations do not resolve this issue; neither the statute nor the regulations define ‘sex.’” 

The reason that Title IX did not define “sex” in the statute is for the simple reason that 

everyone knew what “sex” meant. It meant “male” or “female” as determined by the reproductive 

system. This is the same reason why Title IX never dealt with gender identity, because there was 

no confusion around what the text meant. Even in the Bostock decision, the court wrote that all 

parties recognized that “sex,” as written in 1972, meant a biological reality. The Department’s 

obvious ignoring of the clear historical understanding of this term is at issue, not the failure to 

document what “sex” meant back in 1972.  

This revision of “sex” is required by Bostock, as the court clearly stated that their decision 

only addressed Title VII and did not “purport to address bathrooms, locker rooms, or anything else 

of the kind.” The Department has chosen to go beyond the court’s decision and created a legal 

fiction by stating that the definition of “sex” is unclear. Every boy and girl understands the 

difference until they are indoctrinated to ignore it.  

The result of this decision by the Department creates a host of problems that are simply 

brushed aside in the rules. The privacy for victims of abuse is not considered nor is the right to 

privacy for individuals in bathrooms or locker rooms considered. The new rule robs school 



  

communities from creating policies that can assure the wellbeing of all students instead of only 

focusing on the wellbeing of transgender students. By promoting an “inclusive” environment, 

these new rules will actually exclude and harm more students. 

This appears to be a blatant attempt by the current executive to use Federal power through 

government funding to force schools to adopt a certain ideology. 

It also concerning to see several changes to the procedures of a Title IX complaint. The 

change from sexual harassment to sex discrimination opens up a pandora’s box of subjectivity. 

There is grave concern when the Department writes on pg 522 that “the Department does not intend 

that the specific categories of discrimination listed in proposed [statute] 106.10 would be 

exhaustive, as evidenced by the use of the word ‘includes.’” This seems to throw the door wide 

open to a completely subjective understanding of what discrimination is, just as the Department 

has changed “sex” into a completely subjective category. How can someone be held guilty of a 

Title IX offense if the standard for what is wrong is not spelled out? This is a recipe for injustice 

and discrimination. Clear standards are essential. 

The change on pg 228 to remove “physical” from the threat language that would warrant 

emergency removal of a respondent is also problematic. It is understandable that if the physical 

life of someone is in danger, immediate action needs to be taken without due process. Why though 

is due process being passed over in cases of non-physical threat? The threat does not seem to 

warrant the removal of an individual’s right to due process. 

The same problem occurs on pg 217 when we read that “a recipient has the discretion to 

impose supportive measures that temporarily burden a respondent.” Again, due process is 

forgotten in the rush to support. Our judicial system is built on the premise of “innocent until 

proven guilty” but the new Title IX rules seem to imply that a respondent is guilty until proven 

innocent. This is very concerning.  

Add to this that the investigator can now also be the decision maker, and we have a system 

designed to ensure a lack of due process. Especially when we note on pg 359 that the outcome of 

the event does not even need to be in writing anymore. How can someone appeal an outcome that 

they cannot prove in writing?  

This combination of redefining “sex” and a lack of due procedures will create an unorderly 

situation where nearly anyone, for any reason, can file a Title IX complaint, no longer for actual 

harassment but possibly just for saying something that someone doesn’t like. The implications for 



  

free speech, a foundational value for our country, are chilling. The recent events in the Kiel, 

Wisconsin, school district where three eighth grade students were notified of a Title IX complaint 

and investigation come to mind. They were accused of sexual harassment for not using the correct 

pronouns for a fellow student, and they were given no notice of the allegations. Thankfully, the 

school district closed the investigation after the Wisconsin Institute for Law & Liberty intervened 

showing convincingly that using different pronouns does not constitute sexual harassment, yet this 

event could be a harbinger of more things to come with the proposed rule.  

Whether this is the Department’s intent or not, the current proposed rules will become a 

weapon in the hands of a group of ideologues to punish anyone who disagrees with them. This is 

a far cry from the original intent of Title IX to ensure that everyone could be involved equally in 

school, whether male or female.  

 

Sincerely yours, 

 

 
 

Rep. Scott Allen  

97th Assembly District 

Wisconsin  


