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CHAPTER 939
CRIMES — GENERAL PROVISIONS

PRELIMINARY PROVISIONS. 939.52 Classification of forfeitures.
939.01 Name and interpretation. 939.60 Felony and misdemeanor defined.
939.03 Jurisdiction of state over crime. 939.61 Penalty when none expressed.
939.05 Parties to crime. 939.62 Increased penalty for habitual criminality
939.10 Common-law crimes abolished; common-law rules preserved. 939.621 Increased penalty for certain domestic abufenses.
939.12 Crime defined. 939.623 Increased penalty; repeat serious sex crimes.
939.14 Criminal conduct or contributory negligence of victim no defense. 939.624 Increased penalty; repeat serious violent crimes.
939.20 Provisions which apply only to chapters 939 to 951. 939.625 Increased penalty for criminal gang crimes.
939.22 Wrds and phrases defined. 939.626 Increased penalty; repeat child sex crimes.
939.23 Criminal intent. 939.63 Penalties; use of a dangerous weapon.
939.24 Criminal recklessness. 939.632 Penalties; violent crime in a school zone.
939.25 Criminal negligence. 939.635 Penaltieggssault or battery in secured juvenile facilities or to aftercare
INCHOATE CRIMES. agent.
939.30 Solicitation. 939.64 Penaltiesjse of bulletproof garment.
939.31 Conspiracy. 939.641 Penalty; concealing identity
939.32  Attempt. 939.645 Penalty; crimes committed against certain people or property
DEFENSES D CRIMINAL LIABILITY . 939.646 Penaltycrimes committed using information obtained from the sex
939.42  Intoxication. offenderregistry
939.43  Mistake. 939.648 Penalty; terrorism.
939.44 Adequate provocation. RIGHTS OF THE PROSECUTION.
939.45  Privilege. 939.65 Prosecution under more than one section permitted.
939.46  Coercion. 939.66 Conviction of included crime permitted.
939.47  Necessity. RIGHTS OF THE ACCUSED.
939.48  Self-defense and defense of others. 939.70 Presumption of innocence and burden of proof.
939.49 Defense of property and protection against retail theft. 939.71 Limitation on the number of convictions.
PENALTIES. 939.72 No conviction of both inchoate and completed crime.
939.50 Classification of felonies. 939.73 Criminal penalty permitted only on conviction.
939.51 Classification of misdemeanors. 939.74 Tme limitations on prosecutions.

NOTE: 1987 Ws. Act 399 included changes in homicide and lesser included ~ Fishermarwho violated Minnesota andig¢onsin fishing laws while standing on
offenses. The sections affected had mviously passed the senate as 198@nate  Minnesotabank of Mississippi was subject tadtbnsin prosecution. StateNel
Bill 191, which was pepared by the Judicial Counciland contained explanatory ~ son, 92 W (2d) 855, 285 NW (2d) 924 (Ct. App. 1979)

notes. These notes have been inserted following the sections affected anel ar  Seenote to 346.65, citing County Walworth v Rohner108 W (2d) 713, 324 NW
credited to SB 191 as “Bill 191-S”. These notes do not appear in the 1987-88(2d) 682 (1982).

edition of the Wisconsin Statutes. Unlawful arrest does not deprive court of personal jurisdiction over defendant.
Statev, Smith, 131 W (2d) 220, 388 NW (2d) 601 (1986).

Jurisdictionin a criminal nonsupport action unde®48.22 does not require that
PRELIMINARY PROVISIONS. thechild to be supported be a resident aé&nsin during the chged period. State
v. Gantt, 201 W (2d) 206, 548 NW (2d) 134 (Ct. App. 1996).
939.01 Name and interpretation. Chapters 939 to 95hay . . . .
be referredto as the criminal code but shall not be interpreted §39-05 Parties to crime. (1) Whoever is concerned in the

aunit. Crimes committed prior to July 1, 1956, are nfeicagd COMMissiorof a crimeis a principal and may be cbad with and
by chs. 939 to 951. convictedof the commission of the crime although the person did

History: 1979 c. 89; 1987 a. 332 5. 64. not directly commit it and although the person who directly com
mitted it has not been convicted bas been convicted of some
939.03 Jurisdiction of state over crime. (1) A personis Otherdegree of the crime or of some other crime based on the same
subjectto prosecution and punishment under the déthis state act.
if: (2) A person is concerned in the commission of the crime if the
(&) The person commits a crimany of the constituent ele person:
mentsof which takes place in this state; or (a) Directly commits the crime; or
_(b) While out of this state, the person aids and abets, conspiregb) Intentionally aids and abets the commission of it; or
with, or advises, incites, commands, or solicits andtheommit (c) Is a partyto a conspiracy with another to commit it or
acrime in this state; or adviseshires, counsels or otherwise procures another to commit
(c) While out of this state, the person does an act with intént Such a party is alstoncerned in the commission of any other
thatit cause in this state a consequence set forth in a section defiime which is committed in pursuance of the intended crime and

ing a crime; or which under thecircumstances is a natural and probable conse
(d) While out of this state, the perssteals and subsequentlyquenceof the intended crime. This paragraph does not apply to
bringsany of the stolen property into this state. a person who voluntarily changes his or her mind and no longer

(2) In thissection “state” includes area within the boundariedesiresthat the crime be committed and notifies the offzeties
of the state, and area over which the state exercises concurg@agernedof his or her withdrawal within a reasonable time

jurisdiction under article IX, section 1, of the constitution. beforethe commission athe crime so as to allow the others also
History: 1983 a. 192; 1993 a. 486. to withdraw
Jurisdictionover crime committed by Menominee while on the Menominee Indian History: 1993 a. 486.
Reservatiordiscussed. State ex rel. Pyatskowittentour 72 W (2d) 277, 2400W It is desirable but not mandatory that an information teféfis section where the
(2d) 186. districtattorney knows in advance that a conviction can only be based on participa

Treatiesbetween federal government aviénominee tribe do not deprive state oftion and the court can instruct and the defendant can be convicted on the basis of the
criminal subject matter jurisdictioaver crime committed by a Menominee outsidesectionin the absence of a showing of adverdeatfon the defendant. Bethards v
the reservation. SturdevantState, 76 W (2d) 247, 251 NW (2d) 50. State, 45 W (2d) 606, 173 NW (2d) 634.

Seenoteto Art. |, sec. 8, citing State ex rel. SkinkisTveffert, 90 W (2d) 528, 280 It is not error that an information clgarg a crime does not also chardefendant
NW (2d) 316 (Ct. App. 1979). with being a party to a crime. NicholasState, 49 W (2d) 683, 183 NW (2d).1
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Under sub. (2) (c) a conspirator is one who is concerned with a crime prior to®89.20 Provisions which apply only to chapters 939  to

acit’f lincfgrrnmr:t?;ogha;;aged':?:ngde;ﬁtﬁtvaggg29555 inwe(ﬁglﬁm setionny 221 Sections 939.22 to 939.25 apply only to crimes defined in
the particular subsection relied upon. A defendant can be convicted of 1st degﬁg@gsg to 951.0ther sections in ch. 939 apply to crimes defined
murderunder this statute even though he claims that he only intended to rob andra@ther chapters of the statutes as wetbaiose defined in chs.
accomplicedid the shooting. State €ydzik, 60 W (2d) 683, 2INW (2d) 421. 939t0 951.

The state needot elect as to which of the elements of the gditris relying on. ; . . .
Hardisonv. State, 61 W (2d) 262, 212 NW (2d) 103. History: 1979 c. 89; 1987 a. 332 s. 64; 1987 a. 399, 403.

Evidenceestablishing that defendamtar was used in robbeggtaway was sfif '
cientto convict defendant of armewbbery party to a crime, where defendant939.22 Words and phrases defined.  In chs. 939 to 948 and
admittedsole possession of car on night of robbefgylor v State, 74 W (2d) 255, 951, the following words and phrases have the designated-mean

24gglr¥glj(<:2ti)nii?{aken to intentionally aid another in commission of a crime ai gs unless the context of a specific section manifestly recaiires
which yields suctassistance constitutes aiding and abetting the crime and whateGéfferentconstruction or the word or phrase is defined B48.01

it entails as a natural consequence. Stasfoor, 75 W (2d) 41, 249NW (2d) 529.  for purposes of ch. 948:
Defendantsnay be found guilty under (2) if, between them, they perform all neces N ” i icqj

saryelements of crime with awareness of what the others are doing; each defendan(z) .Alrgun means a"’ef"‘pon which EXpeIS a missile by the

neednot be present at scene of crime. RoeBitate, 77 W2d) 398, 253 NW (2d) €Xpansiorof compressed air or other gas.

210. _ _ _ (3) “Alcohol concentration” has the meaning given in s.
Aiding—and-abettingheory and conspiracy theory discussed. Sta@harbar 340 Ol(lV)

neau,82 W (2d) 644, 264 NW (2d) 227. - - ) ) o
Withdrawalunder (2) (c) must be timelyZelenka vState, 83 W (2d) 601, 266 N\w  (4) “Bodily harm” means physical pain or injuiiiness,or

(2d)279 (1978). ) o _anyimpairment of physical condition.
This section applies to all crimes except where legislative intent clearly indicates o ” . . .
otherwise. State vTronca, 84 W (2d) 68, 267 NW (2d) 216 (1978). (6) “Crime” has the meaning designated in s. 939.12.

Proof of a “stake in the venture” is not needed to convict under (2) (b). Krueger (8) “Criminal intent” has the meaning designated in s. 939.23.
v. State, 84 W (2d) 272, 267 NW (2d) 602 (1978). o~ . . > .

Multiple conspiracies discussed. Beron v State, 85 W (2d) 595, 271 NW (2d) .. (9) Criminal gang means an ongomggnnlzatlon., associa
386(1978). tion or group of 3 or more persons, whetf@mal or informal,

Juryneed not unanimously agree whettiefendant (1) directly committed crime, thathas as one of its primary activities the commission of one or
(2) aided and abetted its commission, or (3) conspired with another to commitit. He{qre of the criminal acts, or acts that would be criminal if the actor

landv. State, 91 W (2d) 134, 280 NW (2d) 288 (1979). e .
Aider and abettor who withdraws from conspiracy does not remove self frem ayerean adult, specified in s. 939.22 (21) (a) to (s); that has a com

ing and abetting. May.\State, 97 W (2d) 175, 293 NW (2d) 478 (1980). mon name or a common identifying sign or symbol; and whose
Partyto crime is guilty of that crime whether or rarty intended that crime or membersndividually or collectively engage in or have engaged
hadintent of its perpetratorStatev. Stanton, 106 W (2d) 172, 316 NW (2d) 134 (Ctj g pattern of criminal gang activity
App. 1982.) e~ » ..
Seenote to 161.41, citing Statelecht,116 W (2d) 605, 342 NW (2d) 721 (1984).  (99) “Criminal gang member” means any person \padict
Seenote t0971.23, citing State Horenbeger, 119 W (2d) 237, 349 NW (2d) 692 pates in criminal gang activijtgs defined in s. 941.38 (1) (b), with
(1I9384)- i . . 4 robb ) | and brobabl acriminal gang.
ependingon facts of case, armed robbery can be natural and probable conse “ ” -
quenceof robbery In such case, aider and abettor need not have had actuat knowl (10) “Dangerous weapon” meansany firearm, whether
edgethat principals would barmed. State Wey, 119 W (2d) 591, 350 NW (2d) 622 loadedor unloaded; any device designed as a weapon and capable
(1984). of producing death or great bodily harm; any electric weapon, as

Sub. (1) (c) may be violated where defendant solicits second person to procprgs: ; . ; ; B
third person to commit crime. StateYee, 160 W (2d) 15, 465 NW (2d) 260 (Ct. App.déﬂnedlrI S. 941.295 (4); cany other device or instrumentality

1990). which, in the manner it is used or intended to be used, is calculated
Individual officers are personally responsible for criminal acts committed in ther likely to produce death or great bodily harm.

riggna%ofacorporation. State Kuhn, 178 W (2d) 428, 504 NW (2d) 405 (Ct. App. (11) “Drug“ has the meaning specified in's. 450.01 (lO).
A defendant may be guilty of felony murdearty to a crime, where thiefendant (12) “Felony” has the meaning designated in s. 939.60.

participateswith an accomplice in a felony listéus. 940.03 and the accomplice kills u ; ” N i .
another. There is no requirement that the defendeve an intent to kill, or directly (14) Great bOd”y harm” means bOd”y injury which creates

causethe death. State Rivera, 184 W (2d) 485, 516 NW (2d) 391 (1994), State \& Substantial risk of death, or which causes serious permanent dis
Chambers183 W (2d) 316, 515 NW (2d) 531 (Ct. App. 1994), Stateimen, 184 figurement,or which causes a permanent or protracted loss or

W (2d) 423, 516 NW (2d) 399 (Ct. App. 1994). b - - -

Unanimity requirement was satisfied wherny unanimously found that accused Imp.alrment.Of the function of any bOd”y member Ogan or other
participated in crime. Lampkins Gagnon, 710 F (2d) 374 (1983). seriousbodily injury.

This ser(]:tic;r}zd)oesc?t shirf1t_ bhu_rtd_ert1 ofdpr?of. Prosgcu'\t/ilor&(?;ned Intzlt?sSp;v;ciSfy which (16) “Human being" when used in the homicide sections
paragraph o under which it intends to proceed. Ma ael, upp. :
1234(1979). meansone Whg has been born ahvg. . .

Liability for coconspiratds crimes in the \lgconsin party to a crime statute. 66 (18) “Intentionally” has themeaning designated in s. 939.23.

MLR 344 (1983). “|nti » ;
Application of Gipson$ unanimous verdict rationale to thesd@énsin party to a (19) Intlmate pf_irts means the breast, buttock, anus, grom,
crimestatute. 1980 WLR 597. scrotum,penis, vagina or pubic mound of a human being.

Wisconsin'sparty to a crime statute: The mens rea element under the aiding and(20) “Misdemeanor’has the meaning designatad. 939.60.
abettingsubsection, and the aiding and abetting—choate conspiracy distinction. 1984

WLR 769. (21) “Patternof criminal gang activity” means the commis
sionof, attempt to commit or solicitation to commit 2 or more of
939.10 Common-law crimes abolished; common-law thefollowing crimes, or acts that would be crimes if the actor were

rules preserved. Common-law crimes are abolished. Th&n adult, at least one of those acts or crimes occurs after December
common-lawrulesof criminal law not in conflict with chs. 939 25,1993, the last of thosgcts or crimes occurred within 3 years

to 951 are preserved. aftera prior act or crime, and the acts or crimes are committed,
History: 1979 c. 89; 1987 a. 332 s. 64. attemptedodr solicitedon separate occasions or by 2 or more per
sons:

939.12 Crime defined. A crimeis conduct which is prohib (a) Manufacture, distribution or delivery of a controlkeab
ited by state law and punishable fiye or imprisonment or both. stanceor controlled substance analog, as prohibited in s. 961.41
Conductpunishable only by a forfeiture is not a crime. Q).

o ) ) (b) First-degree intentional homicide, as prohibited in s.
939.14 Criminal conduct or contributory negligence of 940.01.

victim no defense. Itis no defense ta prosecution for a crime ¢y sSecond-degree intentional homicide, as prohibited in s.
thatthe victim also was guiltgf a crime or was contributorily neg g40.0s.

ligent. (d) Battery or aggravated battens prohibited in s. 940.19.

Juryinstruction that defrauded party had no duty to investigate fraudulent repre - X o .
sentations was correct. LamberState, 73 W (2d) 590, 243 NW (2d) 524. (e) Battery special circumstances, as prohibited i849.20.
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(f) Mayhem, as prohibited in s. 940.21. controlledsubstance and controlled substance analog, or of any
(9) Sexual assault, as prohibited in s. 940.225. otherdrug or of an alcohol beverage and any other drug.
(h) False imprisonment, as prohibited in s. 940.30. (44) “Vehicle” means any self-propelled device for moving
(i) Taking hostages, as prohibited in s. 940.305. personsor property or pulll[ng implements from one place to
anotherwhether such devide operated on land, rails, water

() Kidnapping, as prohibited in s. 940.31. in the air

94(()kl)lslntlmldatlon of witnesses, as prohibited in s. 940.42 or (46) “With intent” has the meaning designated in s. 939.23.
(L) .Intimidation of victims. asorohibited in s. 94044 or (48) “Without consent” means no consent in fact or thatcon
940 45 »ap ) : sentis given for one of the following reasons:
RN S (a) Because the actor pilite victim in fear by the use or threat
(m) Criminal damage to propertgs prohibited in s. 943.01. ¢ jmyminent use of physical violeno the victim, or on a person
(n) Arson of buildings or damage by explosives, as prohibitggl the victims presence, or on a member of the victimmediate

in s. 943.02. family; or
(0) Bumlary, as prohibited in s. 943.10. (b) Because the actor purports to be acting under legal author
(p) Theft, as prohibited in s. 943.20. ity; or

(g) Taking, driving or operating a vehicle, or removing a part (c) Because the victim does not understand the nature of the
or component of a vehicle, withotlite owne's consent, as prohib thing to which the victim consents, either by reason of ignorance
itedin s. 943.23. or mistake of fact oof law other than criminal law or by reason

() Robberyas prohibited in s. 943.32. of youth or defective mental conditiomhether permanent or

(s) Sexual assault of a child, as prohibited in s. 948.02.  temporary.

. . History: 1971 c. 2191973 c. 336; 1977 c. 173; 1979 c. 89, 221; 1981 c. 79 s. 17;

(t) Repeated acts of sexual assault of the same chpjeolai® 1081 c. 89348:1983 a. 17, 459; 1985 a. 146 s. 8; 1987 a. 332, 399; 1993 a. 98, 213,
ited in s. 948.025. 227,441, 486; 1995 a. 69, 436, 448.

« : ” ; It was for the jury to determine whether a soft drink bottle, with which the victim
(22) Peaceofficer” means any perswested by law with a washit on the head, constituted a dangerous weapon. Anjug} to the victim is

duty to maintain public order or to make arrests for crime, whetheitrequired. Langston Gtate, 61 W (2d) 288, 212 NW (2d)3L

thatduty extends to all crimes or is limited to specific crimes. = Unloadedpelletgun qualifies as “dangerous weapon” under (10) in that it was
24) “p| f titution” | h esignedas a weapon and, when used as a bludgeon, is capable of producing great
(24) “Place of prostitution” means any place where a pers@hdily harm. State.Antes, 74 W (2d) 317, 246 NW (2d) 671.

habitually engages, in public or iprivate, in nonmarital acts of  Jurycould reasonably find that numerous cuts and stab wounds constituted “seri

sexualintercourse, sexual gratification involving the sexaor of ousbodily injury” under (14) even though there was no probability of death, Ro per

one person and the mouth or anus of anotheasturbation or Moy o ?and) N0 damage to any member gt La Bage v State, 74 W (2d)

sexualcontact for anything of value. Jurymust find that acts of prostitution were repeated over enough or were contin
(28) “Propertyof another” means property in which a persoggggggnffgggg i orcer tofind that prermises. are a place of prostiution” under (2¢).

otherthan the actor has a legal interest which the actor has no rig Eb.(14), either on its face or as construed in LagBar State, 74 W (2d) 327,

to defeat or impajreven though the actor may also havegal is not unconstitutionally vague. CheathanState, 85 W (2d)12, 270 NW (2d) 194

interestin the property (1978).
Property Definitionsof “under the influence” in this section and in 346.63 (1) (a) are equiva

(30) “Public officer”; “public employe”. A “public oficer”is |ent. State vWaalen, 130 W (2d) 18, 386 NW (2d) 47 (1986).
any person appointed or elected according to law to digefear  To determine whether infant was “born alive” under (16) for purposes of the homi

public duty for the state or one of its subordinate governmenfe @i, couf apolies 14671, StatdGomelius, 152 W (2d) 272, 448 NW (20)

units. A “put_)li_c emplo_ye” is any person, not arfioér, who Pe" Dog may be dangerous weapon under (10). St&eks, 168 W (2d) 245, 483
formsany oficial function on behalf of the state or one of its-subnw (2d) 286 (Ct. App. 1992).

ordinate governmentainits and who is paid from the public trea _ Portions of the defendastanatomy are not dangerous weapons under sub. (10).

h . State vFrey 178 W (2d) 729, 505 NW (2d) 786 (Ct. App. 1993).
sury of the state or subordinate governmental unit. An automobile may constitute a dangerous weapon under sub. (10). . Bidte v

(32) “Reasonablybelieves” means that the actor believes thakll, 200 W (2d) 200, 546 NW (2d) 507 (Ct. App. 1996).

a certain fact situation exists and such belief under the circum e . L .
stancess reasonable even though erroneous. 939.23 Criminal intent. (1) When criminal intent is an ele

(34) “Sexual contact’ means the intentional touching of th entof a crime in chs. 939 to 951, such intent is indicated by the

clothedor unclothed intimate parts of another person with any part " |r|11ter’1’t|onally ’ tr]le phra;s% W'thb'nt?l?t to’, the“kp))r}rase” with
of the body clothed or unclothed or with any object or device, tHEentthat’, or some form of the verbs “know" or “believe”.
intentionaltouchingof any part of the body clothed or unclothe?_ (2) “Know” requires only that thactor believes that the speci

of another person with the intimate parts of the body clothed ' fact exists. _

unclothed,or the intentional penile ejaculation of ejaculate or (3) “Intentionally” means thathe actor either has a purpose to
intentionalemission of urine or feces upany part of the body do the thing or cause the result specifieds aware that his or her
clothedor unclothed of another person, if that intentional teuclsonductis practically certain to cause that result. In addition,
ing, ejaculation or emission is for the purpose of sexual humiligxceptas provided in sub. (6), the actor must have knowledge of

tion, sexual degradation, sexual arousal or gratification. thosefacts which are necessary to make his or her conduct crimi
(36) “Sexual intercourse” requires only vulvar penetratiof@ and which are set forth after the word “intentionally”.
anddoes not require emission. (4) “with intent to” or “with intent that” means that the actor

(38) “Substantial bodily harm” means bodily injury that eitherhasa purpose to do the thing or cause the result specified,
causesa laceration that requires stitches; any fracture of a boiQg;S aware that his or her conduct is practically certain to cause
aburn; a temporary loss of consciousness, sighearing; a con thatresult.
cussion;or a loss or fracture of a tooth. (5) Criminalintent doesiot require proof of knowledge of the

(40) “Transfer” means any transaction involviagchange in existenceor constitutionality of the section under which the actor
possessionf any propertyor a change of right, title, anterest 1S prosecuted or the scope or meaning of the terms used in that sec
to or in any property ton. ,

(42) “Under the influence of an intoxicant” means that the (6) Criminalintent doesiot require proof of knowledge of the
actor’sability to operate a vemcter hr?ndle a firearm orf@'nnaiﬂs %ggﬁggtirg;]nor even though agea material element in the crime
materiallyimpaired because bis or her consumption of an alco "' ™ :

ol beverage, of zontrolled substance or controlled substance! e 1979 5511997 5 3525 ot 1007 0 309 1989 a0
analogunderch. 961, of any combination of an alcohol beverages. 2.02 (2) (b) ii of the model penal code. [Bill 191-S]
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A person need not foresee or intend the specific consequencesicfiniorder  spiracydoes an act to fefct its object, be fined or imprisoned or
to possess the requisite criminal intent and he is presumed to intend the natural : ;
probable consequences. Stat&wguld, 56 W (2d) 808, 202 NW (2d) 903. not to exceed the maximum provided for the completed

Seenote to 903.03 citing Muller. State 94 W (2d) 450, 289 NW (2d) 570 (1980). Cime; except that for a conspiracy to commit a crime for which
Court properly refused to instruct jury on “mistake of fact” defense where accudéte penaltyis life imprisonment, the actor is guilty of a Class B fel
claimedthat victim moved into path of gunshot intended only to frighten victir’r‘ony.

Statev. Bougneit, 97 W (2d) 687, 294 NW (2d) 675 (Ct. App. 1980). History: 1977 c. 173; 1981 c18; 1985 a. 328; 1995 a. 448.
See note to 951.02, citing StateStanfield, 105 W (2d) 553, 314 NW (2d) 339.

40%823232'.0{]33%# sub. (3) upheld. State$mith, 170 W (2d) 701, 490 NW (2d) 939.32 Attempt. (1) Whoever attempts to comrraitfelony or

a battery as defined by s. 940.19 or theft as defined 84320
939.24 Criminal recklessness. (1) In this section, “crimi may be fined or imprisoned or both not to exceed one-half the
nal recklessness” means that the actor creates an unreasamhblgaximumpenalty for the completed crime; except:
substantiakisk of death or great bodily harm to another human (a) Whoever attempts to commit a crime for which the penalty
beingand the actor is aware of that risk. is life imprisonment is guilty of a Class B felany

(2) Exceptas provided in ss. 940.285, 940.29 and 940.295, (b) Whoeverattempts to commit a battery under s. 940.20 (2)
criminal recklessness is an element of a crimehs. 939 to 951, or (2m) is guilty of a Class A misdemeanor

the recklessness is indicated by the term “reckless” or *reck (c) Whoever attempts tcommit a crime under ss. 940.42 to
lessly”. 940.45is subject to the penalty for the completet], as provided
(3) A voluntarily produced intoxicated or drugged conditiorin s. 940.46.

is not a defense to liability for criminal recklessness if, had the (cm) Whoever attempts tommit a crime under s. 941.21 is
actornot been in that condition, he or she would have been awaigjectto the penalty provided in that section for tmmpleted
of creatingan unreasonable and substantial risk of death or grgat.

bodily harm to another human being. (d) Whoever attempts to commit a crime under s. 948.07 is

History: 1987 a. 399; 1989 a. 56 s. 259; 1993 a. 445. ; : ; :
Judicial Council Note, 1988:This section is newlt provides a uniform definition SUbJecno the penalty prowded in that section for dmnpleted

of criminal recklessness, the culpable mental state of numerfense$. Reckless acCl.

nessrequires both the creation of an objectively unreasonable and substantial risk of P ;
humandeath omgreat bodily harm and the ac®subjective awareness of that risk. (e) Whoever attempts to commit a crime under s. 948.605 (3)

Sub. (3) continues the present rule that a voluntarily produced intoxicated @) 1S SUbJECt to the penalgrowded in that paragraph for the com
druggedcondition is not a defense to liability for criminal recklessness. Ameenpletedact.

State,51 Wis. 2d 175, 185 (1971). Patterned on s. 2.08 of the model penal code, it : .
premisediability on whether the actor would halieen aware if not in such condition (2) Whoever attempts tocommit a misdemeanor under s.

of the risk of death or great bodily harm. The commentaries to s. 2.08, model p@48.70is subject to:
code,state the rationale of this rule in extended fashion. [Bill 191-S] (a) A Class D forfeiture if it is the persarfirst violation under

939.25 Criminal negligence. (1) In this section;criminal $.943.70.

negiigence’Tneans ordinary ne.gligence tnigh degrée, consist (b) AClass C forfeiture if it is the perssr2nd violation under
ing of conduct which the actor should realize creates a substarttia +3-70- ) . _
andunreasonable risk of death or great bodily harm to another (€) A Class B forfeiture if it is the persarBrd violation under

(2) If criminal negligence is aglement of a crime in chs. 939S- 943.70.

to 951 or s. 346.62, the negligence is indicated by the term *negli (d) A Class A forfeiture if it is the persanth orsubsequent
gent”. violation under s. 943.70.

History: 1987 a. 399; 1989 a. 56 s. 259. (3) An attempt to commit a crimequires that the actor have

Judicial Council Note, 1988:This section is newt provides a uniform definition  an intent to perform acts and attain a result whichradéom
of criminal negligencepatterned on prior ss. 940.08 (2), 940.24 (2) and 941.01 (2);- . :
Criminal negligence means the creation of a substantial and unreasonable risl 1b$hed'WOUId constitute such crime and that #tutor does acts

deathor great bodily harm to anothesf which the actor should be aware. [Bill towardthe commission ahe crime which demonstrate uneguiv
191-5] ocally, under all the circumstancethat the actor formed that

The definition of criminal negligence as applied to homicide by negligent oper; ; ; R ;
tion of a vehicle is not unconstitutionally vague. StatBarman, 183 W (2d) 180, fhtentand would commit the crime except for the intervenabn

515NW (2d) 493 (Ct. App. 1994). anotherperson or some other extraneous factor
History: 1977 c. 1731981 c. 18; 1983 a. 438; 1987 a. 332; 1989 a. 336; 1991
a. 17; 1993 a. 98, 486.
INCHOATE CRIMES. Thereis nosuch crime as “attempted homicide by reckless conduct” since the com
pletedoffense does not require intent while any attempt must demonstrate intent.
L ) ) Statev. Melvin, 49 W (2d) 246, 181 NW (2d) 490.
939.30 Solicitation. (1) Except as provided in sub. (2) and attempted first degree murder is shown where only the fact of the gun misfiring
$5.948.35 and 961.455, whoeywiith intent that a felony be cem and the action of the intended victim prevented completion of the crime. Austin v

mitted, advises another to commit ti@me under circumstances State: 52 W (2d) 716, 190 NW (2d) 887. . .
hevictim’s kicking defendant in the mouth and other resistance was a valid extra

thatindicate UneqUivoca”y that he or she has the intent is QUiHéZ)usfactor so as to supply one of the essential requirements for the crime of
of a Class D felony attemptedtape. Adams.\State, 57 W (2d) 515, 204 NW (2d) 657.
i~itati i i i Convictionof attempted rape was upheld where screams and struggiesnafed

. (2) . For.a solicitation to Commlt a.crlme forhich the penalty victim were an déctive intervening extrinsic force not under control of defendant.
is life imprisonment, the actor is guilty of a Class C felofpr Leach v State, 83 W (2d) 199, 265 NW (2d) 495 (1978).
a solicitation to commit a Class E felgnlge actor is guilty of a  Failureto consummate crime is not essential element of criminal attempt under (2).
ClassE felony Berryv. State, 90 W (2d) 316, 280 NW (2d) 204 (1979).

; . . . . Interventionof extraneous factor is not essential element of criminal attempt under

History: 1977 c. 173; 1989 a. 121; 1991 a. 153; 1995 a. 448. e(,azpé Hamiel v State, 92 W (2d) 656, 285 NW (2d) 639 (1979).

Prosecutinginder 939.30 rather than 944.30 did not deny equal protection. S rime of attempted manslaughter exists ifséénsin. State vOliver, 108 W (2d)

v. State, 94 W (2d) 128, 287 NW (2d) 785 (1980). 25 321 NW (2 1982
Section939.05 (2) (c) does not make renunciation or withdravefanse to the >3 (2d) 19 (1982).

A o520 To prove attempt, state must prove intent to commit specific crime accompanied
tl:rgl)rgse)of solicitation. State.\Boehm, 127 W (2d) 351, 319 (2d) 874 (Ct. APP. 5/ ficient acts to demonstrate unequivocally that it was improbable accused would

desistof own free will. State.\Stewart, 143 W (2d) 28, 420 NW (2d) 44 (1988).
Subs.(1) and (2) enumerate allfeses which may be prosecuted as attempts.

Statev. Cvorovic, 158 W (2d) 630, 462 NW (2d) 897 (Ct. App. 1990).

i . . Meaningof “have intent to” in (3) discussed. Stat&Veeks, 165 W (2d) 200, 477

939.31 Conspiracy. Except as provided ies. 940.43 (4), NW (2d) 642 (Ct. App. 1991).

940.45(4) and 961.41 (1x), whoevewith intent that a crime be  Where a sentence for an attempted crime is subject to repeater enhancement, the
ximumpenalty for the underlying crime is halved unsiab. (1) then the enhancer

committed,agrees or combines with another for the purpose Bfidad to inat penaltgtate vBUsh, 185 W (2d) 716. 519 NW (2d) 645 (Ct. App.
committingthat crime mayif one or more of the parties to the €on1994).

Where“A” solicits “B” to solicit “A” to commit perjury, “A” is guilty of solicita-
tion. State vManthey 169 W (2d) 673, 487 NW (2d) 44 (Ct. App. 1992).
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The intervention of an extraneous factor that prevents the commission of a crileéenseio 2nd-degree intentional homicide, itteef is to mitigate the severity of an
isirrelevant to an attempt to comrttiie crime unless the factor may negate the intenttentionalhomicide from first to 2nd degree. [Bill 191-S]
to commit the crime. That a defendant believed he was acquiring stolen property

whenthe property was not actually stolen did poévent the prosecution of the Vi i Vi
defendanfor attempt to receive stolen propef®yate vKordas,191 W (2d) 124, 528 939.45 Privilege. The fact that the actar conduct is privi

NW (2d) 483 (Ct. App. 1995). leged,although otherwise criminal, is a defense to prosecution for
See note to 940.225, citing UpshaviPowell, 478 F Supp. 1264 (1979). any crime based on that conduct. The defense of privilege can be
claimedunder any of the following circumstances:
DEFENSESTO CRIMINAL LIABILITY . (1) Whenthe actors conduct occurs under circumstances of
coercionor necessity so as to be privileged under s. 939.46 or
939.47;0r

939.42 Intoxication. An intoxicated or a drugged condition (2) Whenthe actols conduct is in defense of persons or prop

of the actor is a defense only if such condition: : : .
() Isinvoluntarily produced and renders the actor incapal rtg zgitarr any of the circumstances described in s. 939.48 or

of distinguishing between right and wrong in regarthe alleged (3) Whenthe actors conduct is in good faith arislan appar

criminal act at the time the act is committed; or . . ;
. . . . ently authorized and reasonable fulfilment of any dutiespmfta
(2) Negativesthe existence of a state of mind essential to the Jffice: or

Crhﬂi’rixigg aa_ ssggr.owded in's. 939.24 (3). (4) Whenthe actots conduct is reasonable accomplishment

To be relieved from responsibility for criminal acts it is not enough for a defendam a lawful arrest; or

to establish that he was under the influence of intoxicating bevetegeas)st estab (5) (a) In this subsection:

lish that degree of intoxication that means he was utterly incapable of forming the o~ . - .

intentrequisite to the commission of the crime deat. State.\Guiden, 46 W (2d) 1. “Child” has the meaning specified in s. 948.01 (1).
328,174 NW (2d) 488. 3. “Person responsible fahe childs welfare” includes the

Intoxicationis not a defense to a charof 2nd degree murdeAmeen v State, 51 1A o ;
W (2d) 175, 186 NW (2d) 206. child’s parent, stepparent guardian; an employe of a public or

This section doesot aford a defense where drugs were taken voluntarily and trfa;ri\{ate residential home, inStitUtiQn or age.nCy in which .the child
factsdemonstrate that there was an intent to kil and conceal the crime. Gibsonasidesor is confined or that provides services to the child; or any

State,55 W (2d) 10, 197 NW (2d) 813. _ o otherperson legally responsible for the childvelfare in a resi
Evidenceof addiction was properly excluded as basis for showing “mvoluntardential settin
ness”. Loveday v State, 74 W (2d) 503, 247 NW (2d)6L g.

Voluntary intoxication instructions were proper where defendaifiering from (b) When the actds conduct is reasonable discipline of a child

anon-temporary pre—psychotic condition, precipitated a temporary psychotic s i Y . isci
by voluntary intoxication. State iolisnitschenko, 84 W (2d) 492, 267 NW (2d) 321tbsgea person responS|bIe for the cleldtelfare. Reasonable disci

(1978). pline mayinvolve only such force as a reasonable person believes
Intoxicationinstruction did nofmpermissibly shift burden of proof to accused.!S necessarylt IS never reaslonabtbSCIF)“ne to use force which
Statev. Reynosa, 108 W (2d) 499, 322 NW (2d) 504 (Ct. App. 1982). is intended to causgreat bodily harm or death or creates an unrea

A correct statement of the law under this section should be conveyeduoythe i i
by instructing it that it must consider the evidence regarding whether the defend%‘r)]pablens'( of great bodily harm or death.

wasintoxicated at the time of the allegedenfse. State.\Foster191 W (2d) 14, 528 (6) Whenfor any other reason the acwconduct iprivileged
NW (2d) 22 (Ct. App. 1995). by the statutory or common law of this state.
Alcoholism as a defense. 53 MLR 445. History: 1979 c. 10 s. 60 (1); 1987 a. 332; 1989 a. 31; 1995 a. 214.

. Accusedhad no apparent authority drive while under influence of intoxicant.
939.43 Mistake. (1) An honest errgrwhether of fact opf  Statev. Schoenheide, 104 W (2d}4, 310 NW (2d) 650 (Ct. App. 1981).

imi i if i i ic A foster parent is a “person legally responsible for the shil@lfare” under sub.
Itaw othfer ”:at” Cf]Lm'D%'I layis at_dleIer;?]e if it negatives the exis oo 2 Be™ 183 W (2d) 46515 NW (2d) 484 (Ct. App. 1994)
€nceor a state of mind essential to the crime. A mothets live—in boyfriend did not have parental immunity unsigb. (5). The

(2) A mistake as to the age of a minor or as to the existenceé@@jfrienddid not have legal responsibility for the motkeshildren, and the terpar
constitutionalityof the section under which the actor is prosecut§ily'se s s N (o) 300 (e Apo, sooa) 0 Parents. Sttedd, 185 W
or thescope or meaning of the terms used in that section is nota B
defense. 939.46 Coercion. (1) A threat by a person other than the

ff_TheI prosecut_ilorof an inédividual who relielsd on legal opinion of a goxtx)lernm_edmaactor’scoconspirator which causes the actor reasonably to believe
gricla Sg’t‘;fg’;' s \}3 fﬁ’aﬁ"%’?,e’zivé“w}r(”z%%?fn unconscionable rigidity fat his or her act is the only means of preventing imminent death
or great bodily harm to the actor or another and which causes him
or her so to act is a defense to a prosecution for any crime based
W N . onthat act, except that if the prosecution is for first-degree-inten

(a) "Adequate” means sfidient to cause complete lack ofjona| homicide, the degree of the crimeésiuced to 2nd—degree

self-controlin an ordinarily constituted person. intentionalhomicide.

(b) “Provocation” means something which the defendantrea () |t is no defense to a prosecution of a married person that
sonablybelieves thentended victim has done which causes thge jjeged crime was committed by command of the spouse nor
defendant to lack self-control completely at tiree of causing g there anypresumptiorof coercion when a crime is committed
death. by a married person in the presence of the spouse.

(2) Adequateprovocation is an ffmative defense only to  “History: 1975 c. 94; 1987 a. 399.
first-degreeintentional homicide and mitigates thafesfse to Judicial Council Note, 1988:Sub. (1) is amended by conformirgferences to the

939.44 Adequate provocation. (1) In this section:

— P i o statutetitles created by thibill. Since coercion mitigates first-degree intentional
2an tdegrl%g;ter;ggnal homicide. homicideto 2nd degree, it is obviously not a defense to prosecution for the latter
Istory: a. . crime. [Bill 191-S]

Judicial Council Note, 1988:Sub. (1) codifies Wconsin decisions defining  statemust disprove beyond reasonable doubt asserted coercion defense. Moes
“heatof passion” under prior s. 940.05ydR v State 115 Ws. 488 (1902); Johnson state,91 W (2d) 756, 284 NW (2d) 66 (1979).

v. State, 129 \ig. 146 (1906); Carlone Btate, 150 \. 38 (1912)Zenou v State,
ﬁ,wsz'jggffg%ffg)state"' Bond, 41 Vi6. 2d 219 (1969); State Williford, 103 939 47  Necessity. Pressuref natural physical forces which

IS. . : ) . . .

Traditionally, provocatiorhad 2 essential requirements. Stawliford, supra., Causeshe actoreasonably to believe that his or her act is the only
at113. The first reflected in s#: (1) (b), is subjective. The defendfar;]t must _ha/e agrgansof preventing imminent public disaster imminent death
In response to pl’OVOC&'[IOI’]. IS necessitates an assessment of the partlc ar i H H
dant'sstate of mind at the time of the killing. The 2nd requirement, reflected in s?ﬁ)fegreat bOdlly h.arm to the actor or anOther. and which C?‘uses him
(1) (a), is objective. Only provocation finfent to cause a reasonable person to los@f Ner so to act, is a defense to a prosecution for any crime based

self-controlcompletely is legally adequate to mitigate the severity of temeé.  on that act, except that if the prosecution is for first-degree-inten
Sub. (2) clarifies that adequafovocation is an &fmative defense to first-de  tional homicide. the degree of the crimaésluced to 2nd—degree

greeintentional homicide. Although adequate provocation doesewgite the intent . . Ih D

to kill such that the burden of persuasion rests on the state by constitutional princilﬁt?nt'ona omicide.

(Mullaney v Wilbur, 421 U.S. 684, (1975), idtonsin has chosen to place the burden History: 1987 a. 399.

of disproving this defensive matter on the prosecution beyond a reasonable doukludicial Council Note, 1988:This section is amended by conforming references

Statev. Lee, 108 Ws. 2d 1 (1982). Since adequatevocation is not an fafmative  to the statute titles created by this bill. Since necessity mitigates first-degree inten
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tional homicide to 2nd degree, it@bviously not a defense to prosecution for the latter Whena defendant testifies he did not intend to shoot or use force, he cannot claim
crime.[Bill 191-S] self-defense Cleghorn vState, 55 W (2d) 466, 198 NW (2d) 577.

Defenseof necessity is unavailable to demonstrator who seeks to stop shipment dub.(2) (b) is inapplicable to the defendant where the nature of the initial provoca
nuclearfuel on grounds ofafety State vOlsen, 99 W (2d) 572, 299 NW (2d) 632 tion is the gun—in—hand confrontation of an intended victim by a self-identified rob
(Ct. App. 1980). ber,for under these circumstances the intended vitijustified in the use of force

Heroinaddiction is not a “natural physical force” as used in this section. An addit theexercise of his right of self-defense. RufState, 65 W (2d) 713, 223 NW (2d)
caughtinjecting heroin in jail, who was not provided methadone in jail as had beéfo. . .
promisedto him, was not entitled tssert the necessity defense to agehaf posses Whetherdefendang belief was reasonable under (1) and (4) depéngart, upon
sionof heroinbecause his addiction ultimately resulted from his conscious decisiparties’personal characteristics and histories and whether events were continuous.
to start using illegal drugs. StateAnthuber201 W (2d) 512, 549 NW2d) 477 (Ct.  Statev. Jones, 147 W (2d) 806, 434 NW (2d) 380 (1989).

App. 1996). Discussiorof self-defense and evidence of viceméputation for violence. State
v. Daniels, 160 W (2d) 85, 465 NW (2d) 633 (1991).
039.48 Self-defense and defense of others (1) A per Imperfectself-defense contains an initial threshold element requiring a reasonable

. an : . belief that the defendant was terminatamgunlawful interference with his or her per
sonis privilegedto threaten or intentionally use force againsion. State vCamacho, 176 W (2d) 860, 501 NW (2d) 380 (1993).

anotherfor the purpose of preventiry terminating what the per A person may employ deadly force against anpiheuch person reasonably
sonreasonablyelieves to be an unlawful interference with his lievessuch forcenecessary to protect a 3rd person or self from imminent

. . eath or great bodily harm, without incurring civil liability for injury to the ather
herperson by such other person. The astay intentionally use Ciarkv. ziedonis, 513 F (2d) 79.
only such force or threat thereof as the actor reasonably believesif-defense—prior acts of the victim. 1974 WLR 266.
is necessary to prevent or terminate the interference. The act@lat?v Ca!?achor T|fh% J?dicial Creatign of an Objective Element tisdbnsin's
may not intentionally use force which is intended or likelgamse -aW of Imperfect Self-defense Homicide. Leis@895 WLR 742.
deathor greatbodily harm unless the actor reasonably believ%

that such force is necessary to prevent imminent death or gr il theft. (1) A person is privileged to threateniatention

bodily harm to hlmself or herself_. . ally use force against another for the purpose of preventing or ter

(2) Provocationaffects the privilege of self-defense as-fol jinatingwhat the person reasonattiglieves to be an unlawful
lows: interferencewith the persoms property Only such degree of force

(@) A person who engages in unlawful conduct of a type likebyr threat thereof may intentionally sed as the actor reasonably
to provoke others to attack him or her and thereby does provadietievesis necessary to prevent @rminate the interference. It
an attack is not entitled to claim thmivilege of self-defense is notreasonable to intentionally use force intended or likely to
againstsuch attackexcept when the attack which ensues is of @usedeath or great bodily harm for the sole purpose of defense
type causingthe person engaging in the unlawful conduct te reaf ones property
sonablybglieve that he or she is in imminent danger of. death 0r(2) A person is privileged to defend a 3rd persquroperty
greatbodily harm. In such a case, the person engaging in #6m real or apparent unlawful interferencednother under the
unlawful conducts privileged to act in self-defense, but the-pesameconditions and by the same means as thoster and by
sonis not privileged to resort to the use of force intended or likelyhich the person is privileged to defehi or her own property
to cause death to the perspassailant unless the person reasofrom real orapparent unlawful interference, provided that the per
ably believes he or she has exhausted every other reasonablgreasonably believes that the facts sweh as would give the
meansto escape from or otherwisevoid death or great bodily 3rd person the privilege to defend hishar own propertythat his
harmat the hands of his or her assailant. or her intervention is necessary for the protectiothef3rd per

(b) The privilege lost by provocation may be regained if thgon’sproperty and thathe 3rd person whose property the person
actor in good faith withdraws from the figand gives adequate is protectingis a member of his or her immediate family or heuse
noticethereof to his or her assailant. hold or a person whose property therson has a legal duty to pro

(c) A person who provokes an attack, whether by lawful §gCt;or is a merchant and the actor is the merchaatiploye or
unlawful conduct, with intent to use sueh attack as an excuse@dent. An dicial or adult employe or agent of a librarypgvi-
to cause death or grebodily harm to his or her assailant is nof€gedto defend the property of the library in the manner specified
entitledto claim the privilege of self-defense. in this subsection.

(3) Theprivilege ofself-defense extends not only to the inten  (3) In this section “unlawful” meanseither tortious or
tional infliction of harm upon a real apparent wrongdogbut eXHFi’;gfflyfgr%hc'béﬁqlggfg'g‘g‘i'gg": %Gboth.
also_to theun!ntended '.nﬂ'.Ctl.on of harm upon a 3rd person’.exceptFlight on the parbf on}a suspected 6f a felony does not, of itself, warrant the use
thatif the unintended infliction of harm amounts to the crime ff deadly force by an arrestingfiér and it is only in certain aggravated cireum
first-degreeor 2nd—degree reckless homicide, homicide by negltanceshat a police dicer may shoot the person he is attempting to arrest. Clark v
genthandling of dangerous weapon, explosives or fire, first—dgedonis:368 F Supp. 544.
greeor 2nd-degree reckless injury or injuy negligent handling
of dangerous weapon, explosives or fire, the actor is liable for PENALTIES.
whicheverone of those crimes is committed.

(4) A person is privileged to defend a third person from re8B9.50 Classification of felonies. (1) Except as provided
or apparent unlawful interference by another uridersame con in ss. 946.83 and 946.85, felonies in chs. 939 to 951 are classified
ditions and by the same means as those under and by whichag#ollows:
personis privileged to defend himself or herself from real or (a) Class A felony
apparenunlawful interference, provided that the person reason (p) Class B felony
ably believes that théacts are such that the third person would be (bc) Class BC felony
privilegedto act in self-defense and that the persartervention
is necessary for the protection of the third person. () Class C felony

(5) A person is privileged to use force against another if the (d) Class D felony
personreasonably believes that to use such force is necessary t¢€) Class E felony
preventsuch person from committing suicide, but this privilege (2) A felony is a Clas#, B, BC, C, D or E felony when it is
doesnot extend to the intentional use of force intended or likep specified in chs. 939 to 951.

.49 Defense of property and protection against

to cause death. (3) Penalties for felonies are as follows:
(6) In this section “unlawful” meanseither tortious or (a) For a Class A felonyife imprisonment.
expresslyprohibited by criminal law or both. (b) For a Class B felonymprisonment not texceed 40 years.

History: 1987 a. 399; 1993 a. 486. -
Judicial Council Note, 1988:Sub. (3) is amended by conformirgjerences to the (bC) For a Class BC feloma fine not to exceed $10,000 or

statutetities as dected by this bill. [Bill 191-S] imprisonmentnot to exceed 20 years, or both.
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(c) ForacClass C felongfine not to exceed $10,000 or impris ~ (a) A maximum term of one year or less may be increased to
onmentnot to exceed 10 years, or both. not more than 3 years.
(d) For a Class D felony fine not to exceed $10,000 or impris ~ (b) A maximum term of more than one year but not ntioae
onmentnot to exceed 5 years, or both. 10 years may be increased by not more than 2 years if the prior
(e) For a Class E felong fine not to exceed $10,000 or impris_convictic_)nswere_ fo_r misdemeanors and by not more than 6 years
onmentnot to exceed 2 years, or both. if the prior conviction was for a felony
History: 1977 c. 173; 1981 c. 280; 1987 a. 332 s. 64; 1993 a. 194; 1995 a. 69. (c) A maximumterm of more than 10 years may be increased
o ) ) by not more than 2 years if the prior convictions were for misde
939.51 Classification of misdemeanors. (1) Misde- meanorsand by not more than 10 years if the prior conviction was

meanorsn chs. 939 to 951 are classified as follows: for a felony
(@) Class A misdemeanor (2) Theactor is a repeaterttiie actor was convicted of a felony
(b) Class B misdemeanor duringthe 5-year period immediately preceding ¢benmission
(c) Class C misdemeanor of the crime for whicltthe actor presently is being sentenced, or

(2) A misdemeanor is a Class A, B or C misdemeanor whifhe actowas convicted of a misdemeanor on 3 separate occa
it is so specified in chs. 939 to 951_’ sionsduring that same period, which convictions remain of record

(3) Penalties for misdemeanors are as follows: andunreversed. It is immaterial that sentence was stayed, with
. X ) heldor suspended, or that the actor was pardoned, unless such par
(@) Fora Class A misdemeanarfine of not to exceed $10,000qon was granted on the groundiahocence. In computing the

or imprisonment not to exceed 9 months, or both. precedings—year period, time which the actor spent in actual con
~ (b) For aClass B misdemeanarfine not to exceed $1,000 orfinementserving a criminal sentence shall be excluded.
imprisonmentnot to exceed 90 days, or both. (2m) (a) In this subsection, “serious felony” means any of the
(c) For a Class C misdemeaparfine not to exceed $500 orfollowing:
imprisonmentnot to exceed 30 days, or both. 1. Any felony under s. 961.41 (1), (1m) or (1x) if the felony
History: 1977 ¢. 173, 1987 a. 332 s. 64. is punishable by a maximum prison term of 30 years or more.

939.52 Classification of forfeitures. (1) Except as pro 2. Any felony under s. 940.01, 940.02, 940.620.05,
videdin ss. 946.86 and 946.87, forfeiturexhs. 939 to 951 are 940.09 (1), 940.19(5), 940.21, 940.225 (1) or (2), 940.305,

& . 940.31,941.327(2) (b) 4., 943.02, 943.10 (2), 943.23 (1g), (1m)
C'a(sas)'f'g?:;f‘:'?c‘)’:féiture or (1r), 943.32 (2), 946.448.02 (1) or (2), 948.025, 948.03 (2)
HTe. (a) or (c), 948.05, 948.06, 948.07, 948.08, 948.30 (2), 948.35 (1)

(b) Class B forfe!ture. (b) or (c) or 948.36.

(c) Class C forfeiture. 3. The solicitation, conspiracy or attempt, unde939.30,

(d) Class D forfeiture. 939.310r 939.32, to commit a Class A felony

(e) Class E forfeiture. 4. A crime at any time under federal law or the law of any

(2) A forfeiture is a Class A, B, C, D or E forfeiture wheisit otherstate orprior to April 28, 1994, under the law of this state
sospecified in chs. 939 to 951. thatis comparable to a crime specified in subd. 1., 2. or 3.

(3) Penalties for forfeitures are as follows: (b) The actor is a persistent repeater if he omhsisebeen con

(a) For a Class Aorfeiture, a forfeiture not to exceed $10,000Victed of a serious felony on 2 or more sepaeasions at any

(b) For a Class B forfeiture, a forfeiture not to exceed $1’O%gne preceding the serious felony for which he or she presently is

. . eing sentenced under ch. 973, which convictions remain of
(c) For a Class C forfeiture, a forfeiture not to exceed $50Qacordand unreversed and, that of the 2 or more pre\ionsic

(d) For a Class D forfeiture, a forfeiture not to exceed $20@ons, at least one conviction musave occurred before the date
(e) For a Class E forfeiture, a forfeiture not to exceed $25.0f violation of at least one of the other felonies for which the actor
History: 1977 c. 173; 1981 c. 280; 1987 a. 171; 1987 a. 332 s. 64; 1989 a. Waspreviously convicted. It is immateritidat the sentence for a
previousconviction was stayed, withheld or suspendedhat he
939.60 Felony and misdemeanor defined. A crimepun  or she was pardoned, unless the pardon was granted on the ground
ishableby imprisonment in the Wconsinstate prisons is a felony of innocence. The term of imprisonment for the felony for which
Everyother crime is a misdemeanor the persistent repeater presently is being sentenced under ch. 973

History: 1977 c. 418 5. 924 (18) (€). » _is life imprisonment without the possibility of parole.
Legislatureis presumed to have been aware of many existing statutes carrying sen . .. . . . .
tencesof oneyear or less with no place of confinement specified when it enacted pre (d) If a priorconviction is being considered as being covered

decessoto 973.02 as chapter 154, laws of 1945. State ex rel. McDarttiglas  underpar () 4. as comparable to a felony specifiader par(a)

Cty. Cir. Ct. 100 W (2d) 569, 302 NW (2d) 462 (1981). 1., 2. or 3., the conviction may lm®unted as a prior conviction
under par(b) only if the court determines, beyond a reasonable
doubt,that the violation relating to that conviction would consti
ttea felony specified under pdn) 1., 2. or 3if committed by
anadult in this state.

939.61 Penalty when none expressed. (1) If a personis
convictedof an act or omission prohibited by statute and f
which no penalty is expressed, therson shall be subject to a-for
feiture not to exceed $200.

(2) If a person is convicted of a misdemeanor under state Iﬁxxss) In this section *felony” and “misdemeanor” have the fol

for which no penalty is expressed, the person mafjnee not Ing meanings:

morethan $500 or imprisoned not more than 30 days or both. (&) In case of crimes committed in this state, the terms do not
(3) Common law penalties are abolished. includemotor vehicle denses under ch841 to 349 and ténses

History: 1977 ¢. 173, handledthrough proceedings in the court assigned to exercise

See note to 779.41, citing 63 Aten. 81. jurisdiction underchs. 48 and 938, but otherwise have the mean
ings designated in s. 939.60.
939.62 Increased penalty for habitual criminality . (b) In case of crimes committed in other jurisdictiotise

(1) If the actor is a repeatas thaterm is defined in sub. (2), andtermsdo not include those crimes which are equivalent to motor
the present conviction is for any crinfer which imprisonment vehicle offenses under ch&41 to 349 or to éénses handled
may be imposed (except for an escape under s. 946.42 or a faitreughproceedingén the court assigned to exercise jurisdiction
to report under s. 946.42%)e maximum term of imprisonmentunderchs. 48 and 938.0therwise, felony means a cririgh
prescribedby law for that crime may be increased as follows: underthe laws of that jurisdiction carries a prescribed maximum
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penaltyof imprisonment in a prison or penitentiary for gar penaltyenhancement. The court shall not place the defendant on
or more. Misdemeanor means a crime which does not carry a pm@bation.
scribedmaximum penalty sfitient to constitute it a felony and History: 1993 a. 97.
includescrimes punishable only by a fine. . .
History: 1977 c. zluo49; 1989 a. 85: 19);;3 g 289, 483, 486: 1995 a. 77, 448, 939.625 Increased penalty for criminal gang  crimes.
Cross—reference: For procedure, see s. 973.12. (1) (a) If aperson is convicted of a crime under chs. 939 to 948
Seenote to Art.l, sec. 6, citing Hanson State, 48 W (2d) 203, 179 NW (2d) 909. or 961 committed for the benefit of, at the direction of associ
A repeater chge must be withheld from juyknowledge since it is relevant only gtion with any criminal gang, with the specific intent to promote,

to sentencing. Mulkovich.\State, 73 W (2d) 464, 243 NW (2d) 198. urther or assist in any criminal conduct by criminal gang mem
Becausehis section authorizes penalty enhancement only when maximum undgl

T . . . .
lying sentence is imposed, enhancement portion of sub-maximum sentencB§¥S;the penalties for the underlying crime arereased as pro
vacatedas abuse of sentencing discretion. Staktawris, 19 W (2d) 612, 350 NW  vided in par (b).
(2d) 633 (1984). e

In (2), “convicted of a misdemeanor on 3 separate occasieqsires 3 separate (b) If pat (a) _applles. . . .
misdemeanors)ot 3 separate court appearances. Staéttvock, 119 W (2d)664, 1. The maximum ternof imprisonment for a misdemeanor

350NW (2d) 647 (1984). may be increased by not more than 6 months. This subdivision

Court'sacceptance of guilty plea or verdigtsuficient to trigger operation of this ; ;
section,completion of sentencing procedure is not prerequisite. Stsifemmer, doesnot change the status tbie crime from a misdemeanor to a

152W (2d) 654, 449 NW (2d) 621 (Ct. App. 1989). felony.
Felonyconvictions entered following waiver from juvenile court are proper basis 2. If the maximum term of imprisonment for a felony is more

floggs\?‘zgggrgfgfg?“,\]w&?) Vé’gae(g‘t’.t;h&;‘_dllggg;@ugh“ ch. Gate vKasine/  than 5 years or is a life term, the maximum term of imprisonment
Sub.(1) is applicable when concurrent maximum sentences are imposed fer mifal the felony may be increased by not more than 5 years.
ple offenses. Consecutive sentences are not required. Steateis, 165 W (2d) 78, 3. If the maximum term of imprisonment for a felony is more
477NW (2d) 307 (Ct. App. 1991). .
Seenote o 161.48 citing StateRay 166 W (2d) 855, 481 NW (2d) 288 (Ct. App. LN@N 2 years, tbet hno:g rrorman S by ears, the r(;1aX|mum terr‘m of
1992). imprisonmen or the fe ony may be Increase byt more than

Each conviction for a misdemeanor constitutes a “separate occasion” for purpdbagears.

of (2). State vHopkins, 168 W (2d) 802, 484 NW (2d) 549 (1992). ; ; ; ;
Enhancemendf sentence under this section did viotate double jeopardyState 4. The maximum term of Imprisonment for a felony not speci

v. James, 169 W (2d) 490, 485 NW (2d) 436 (Ct. App. 1992). fied in subd. 2. or 3. may be increased by not more thzaes.
This section does not grant a trial court authority to increase a punitive sanction for(2) The court shall directhat the trier of fact find a special ver
contemptof court. State.\Carpenterl79 W (2d) 838, 508 NW (2d) 69 (Ct. App. dict as to whether the underlying crime wamnmitted for the

1993). benefitof, at the direction of or in association with any criminal
The state is chajed with proving a prior conviction and that it lies within the ! y

5-yeamwindow of sub(2). State vGoldstein, 182 W (2d) 251, 513 NW (2d) 631 (Ct.gang,with the specific intent to promotiyrther or assist in any

App. 1994). criminal conduct by criminal gang members.
A guilty plea withouta specific admission to repeater allegations is néicirit History: 1993 a. 98; 1995 a. 448.
to establish the facts necessary to impose the repeater penalty erBi@teaZim- NOTE: See 1993 Vi6. Act 98, s. 9159, for a statement of legislative intent.

ermann;185 W (2d) 549, 518 NW (2d) 303 (Ct. App. 1994).

Whena defendant does not admit to habitual criminalitg state must prove the . ; :
allegedrepeater status beyond a reasonable doubt. Sttenault, 187 W (2d) 125, 939'626_ lncreaSEd“ p_enalty, re_peaE child sex C_rlme_s'
522 NW (2d) 264 (Ct. App. 1994). (1) In this section, “child sex crime” means a violation of s.

A commitment under the Sex Crimes LaW. 975, is not a sentence under sub. (2)948.02,948.025, 948.05, 948.06, 948.07, 948.08 or 948.095.
Statev. Kruzycki, 102 W (2d) 509, 531 NW (2d) 429 (Ct. App. 1995). (2) If a person has one or more prior convictions for a child sex
crime and subsequently commits a child sex crime, the maximum

939.621 Increased penalty for certain domestic abuse P . ;
- . term of imprisonment for the current child sex crime may be
offenses. If a person commits aact of domestic abuse, asincrease(by not more than 10 years.

definedin s. 968.075 (1) (a) and the aonstitutes the commission . . .

of a crime, the maximum term of imprisonment for that crime may (3) If @ person is sentenced under this section, a court may not
beincreased by not more than 2 years if the crime is commit ﬁ{;??olsngg‘ zezrlh?ggcge;j ‘féee,r;tegniggggdzezrésd.’s%SQBZ.

duringthe 72 hours immediately following an arrest for a demes v et : - T

tic .abuse i.ncident, as set forth in s. 968.075 (5) The 72‘h@g‘963 Pena'ties; use of a dangerous weapon. (1) (a)
periodapplies whether or not there has been a waiver byidti® |f a person commits a crime while possessing, usitiyeatening
unders. 968.075 (5) (c). The victim of the domestic abuse cringguse a dangerous weapon, the maximum term of imprisonment

doesnot have to be the same as the victim of the domestic abggscribecby law for that crime may be increased as follows:
incidentthat resulted in therrest. The penalty increase under this | The maximum ternof imprisonment for a misdemeanor

sectionchanges the status of a misdemeanor to a felony may be increased by not more than 6 months.

History: 1987 a. 346; 1995 a. 304. - . .
Y 2. If themaximum term of imprisonment for a felony is more

939.623 Increased penalty: repeat serious ~ sex crimes. than5 years or is a life term, the maximum term of imprisonment
(1) In this section, “serious sex crime” means a violatios.of T the felony may be increased by not more than 5 years.

940.225(1) or (2), 948.02 (1) or (2) or 948.025. 3. If themaximum term of imprisonment for a felony is more
(2) If a person has one or mgmeor convictions for a serious than2 years, but not morthan 5 years, the maximum term of

sexcrime and subsequently commitseious sex crime, the Courtznpg:asrgnmenn‘or the felony may be increased byt more than
shallsentence the person to not less than 5 yegamisonment, y :

but otherwise the penalties for thgime apply subject to any 4. The maximum term of imprisonment for a felony not speci

applicablepenalty enhancement. The court shall not place tfigd in subd. 2. or 3. may be increased by not more theeats.

defendanbn probation. (b) The increased penalty provided in thigsection does not
History: 1993 a. 97, 227. apply if possessingusing or threatening to use a dangerous

weaponis an essential element of the crime gedr

939.624 Increased penalty; repeat serious violent (c) This subsectioapplies only to crimes specified under chs.

crimes. (1) In this section, “serious violent crime” means ®39to 951 and 961.

violation of s. 940.03 or 940.05. (2) Whoeveris convicted of committing a felony while pos

(2) If a person has one or mgmeéor convictions for a serious sessingusing or threatening to usedangerous weapon shall be
violent crime or a crime punishable by life imprisonment and subentencedo a minimum ternof years in prison, unless the sen
sequentlycommits a serious violent crime, the court shall setencingcourt otherwise provides. The minimum term for the first
tencethe person to not less than 5 years’ imprisonmenthet  applicationof this subsection is 3 years. The minimum term for
wise the penalties for the crime appbubject to any applicable any subsequent application of this subsection is 5 yefirthe
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court places the person on probation or imposes a sentence 8&635 Penalties; assault or battery in secured juve -
thanthe presumptiveninimum sentence, it shall place its reasongile facilities or to aftercare agent. (1) Except as provided
for so doing on the record. in sub. (2), if a person who has been adjudicated delinquentis con
History: 1979 c. 14; 1981 c. 212; 1987 a. 332 s. 64; 1995 a. 448. victed of violating s. 940.20 (1) while placed in a secured cerrec
Factthat maximum term for misdemeanor may exceed one year under (1) (gJdnal facility, as defined in s. 938.02 (15m), a secure detention
?Zo(gsggts‘ig’ggi‘;e crime to felorgtatus. State Denter 121 W (2d) 18, 357 NW  4jlity as defined in s. 938.02 (16),@secured child caring insti
Possessiorncompasses both actual and constructive possessiprove a viola  tution, as defined in s. 938.02 (15g), or is convicted of violating
tion of this section, the state must prdiat the defendant possessed the weapon ®. 940.20 (2m), the court shall sentence the persaoottess than
Eigigaa;tethe predicate éénse. State. Peete, 185 W (2d) 255, 517 NW (2d) 1493 years of imprisonment. Except as provided in sub. (2), if-a per
An automobile may constitute a dangerous weapon under s. 939.22 (10).. stapdP 1S c.onwcte.d. of V|0|at|,ng S.. 946.43 while placed in a secured
Bidwell, 200 W (2d) 200, 546 NW (2d) 507 (Ct. App. 1996). correctionalffacility, as defined in s. 938.02 (15m), a secure deten
tion facility, as defined in s. 938.02 (16), or a secured child caring
939.632 Penalties; violent crime in a school zone. institution,asdefined in s. 938.02 (15g), the court shall sentence
(1) In this section: the person to not less than 5 years of imprisonment.

(a) “School” means a public, parochial or private school that (2) Notwithstandingsub. (1), a court may place a person who
providesan educational program fone or more grades betweeris subject to sub. (1) on probation or impose on that person a sen
gradesl and 12 andhat is commonly known as an elementarjencethat is less than the applicable presumptive minirsam
school,middle school, junior high school, senior high school dencespecified in sub. (19nly if the court makes all of the follew
high school. ing findings of fact and places on the record its reasons for

(b) “School bus” has the meaning given in s. 340.01 (56). IMPosingprobation or that lesser sentence: _

(c) “School premises” means any school building, grounds, (&) That placing the person @mobation or imposing a lesser
recreationarea or athletic field or any other property owned  Sentencevould not depreciate the seriousness of tfense.
or operated for school administration. (b) Thaﬁ_imposing the _applicabtnresumptive minimum sen

(d) “School zone” means any of the following: tencespecifiedin sub. (1) is not necessary to deter the person or

other persons from committing violations of s. 940.20 (1) or

1. On the premises of a school. 946.43or other similar deénses while placed in a secured cotrec

2. Within 1,000 feet from the premises of a school. tional facility, as defined in s. 938.02 (15m), a secure detention
3. On a school bus or public transportation transporting stiacility, as defined in s. 938.02 (16),asecured child caring insti
dents to and from a public or private school. tution, as defined in s. 938.02 (15g), or from committing \iola
3m. At school bus stops where students are waiting forti@ns of s. 940.20 (2m).
schoolbus or are being dropped tfy a school bus. History: 1993 a. 98; 1995 a. 77, 216. . _
@ ., — This section does not violate a defendanght to equal protection. StateMartin,
(e) "Violent crime” means any of the following: 191W (2d) 647, 530 NW (2d) 420 (Ct. App. 1995).

1. Any felony under s. 940.01, 940.02, 940.030.05,
940.09(1), 940.19 (2)(3), (4) or (5), 940.21, 940.225 (1), (2) 01939.64 Penalties; use of bulletproof garment. (1) In
(3),940.305, 940.31, 941.20, 941.21, 943.02, 943.06, 943)10 this section, “bulletproof garment” means a vest or other garment
943.23(1g), (Im) or (1r), 943.32 (2), 948.02 (1) or (2), 948.025lesignedredesigned or adapted to prevent bullets from penetrat
948.03(2) (a) or (c), 948.05, 948.055, 948.07, 948.08, 948.30 (#)g through the garment.

948.35(1) (b) or (c) or 948.36. (2) If a person commits a felony while wearing a bulletproof
2. The solicitation, conspiracy or attempt, unde®39.30, garmentthe maximum term of imprisonment prescribed by law
939.310r 939.32, to commit a Classfelony. for that crime may be increased by 10 years.

3. Any misdemeanor under s. 940.19 (1), 940.225 (3m)History: 1983 a. 478, 1995 a. 340.

2;13512%28),(2;10.42, 940.44,941.20 (1), 941.23, 941.288,24 939.641 Penalty; concealing identity . If a person commits

. . L a crime while his or her usual appearance has been concealed, dis
(2) If a personcommits a violent crime in a school zone, theisedor altered, with intent to make it less likely that he or she

maximumperiod of imprisonment is increased as follows: i pe identified with the crime, the penalties may be increased
(a) If the violent crime is a felonythe maximum period of gsfollows:

imprisonments increased by S years. (1) In case of a misdemeantite maximum fine prescribed by

(b) If the violent crime i@ misdemeanpthe maximum period |aw for the crime may be increased by not more than $10,000 and
of imprisonment is increased by 3 monémsl the place of imprs the maximum term of imprisonmemrescribed by law for the
onmentis the county jail. crime may be increased so that the reviseakimum term of

(3) (a) In addition to any other penalties that may apply to thgprisonments one year in the county jail.
crime under sub. (2), theourt may require the person to complete (2) In case of a felonythe maximum fine prescribed tgw
100 hours of community service work for a public agency or far the crime may be increased by not more than $10,000 and the
nonprofitcharitable aganization. The court shahsure that the maximumterm of imprisonment prescribed by law for the crime
defendants provided a written statement of the terms of the-cormay be increased by not more than 5 years.
munity service order Any oilganizationor agency acting in good  History: 1977 c. 173; 1985 a. 104 s. 2.
faith to whicha defendant is assigned under an order under this
paragraphhas immunity from any civil liability in excess 0f939.645 Penalty; crimes committed against certain
$25,000for acts or omissions by or impacting on the defendareople or property . (1) If a person does all of tHellowing,

(b) The court shall not impose the requiremerder par(a) the penalties for the underlying crime are increaaegrovided in
if the court determines that the person would pose a threat-to pﬁﬂ?-(z):
lic safety while completing the requirement. (a) Commits a crime under chs. 939 to 948.

(4) This section provides for the enhancemedithe penalties (b) Intentionally selects the person against whom the crime
applicablefor the underlying crimeThe court shall direct that the underpar (a) is committed or selects the property that is damaged
trier of fact find a special verdict as to all of the issues specifi@ti otherwise dected by the crime under péa)in whole or in part
in sub. (2). becauseof the actols belief or perception regarding the race,

History: 1995 a. 22. religion, color, disability sexual orientationpational origin or
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ancestryof that person or the owner or occupant of that property (c) Commitsthe felony with the intent to influence the policy
whetheror not the actds belief or perception was correct. of a governmental unit or to punish a governmentalfana prior

(2) (a) If the crime committed under sub. (&)ordinarily a policy decision.
misdemeanoother than a Class A misdemearibe revised max (3) The maximum fine prescribday law for the felony may
imum fine is $10,000 and the revised maximpetiod of impris  beincreased by not more th§50,000 and the maximum period
onmentis one year in the county jail. of imprisonment prescribed by law for the felony may be

(b) If the crime committed under sub. (1) is ordinarily a Cladgcreasedy not more than 10 years.

A misdemeangithe penaltyincrease under this section changes (4) This section provides for the enhancemefithe penalties
the status of the crime to a felomyd the revised maximum fine applicablefor the underlying felonyThe court shall direct that the

is $10,000 and theevised maximum period of imprisonment is Zrier of fact find a special verdict as to all of the issues specified
years. in sub. (2).

(c) If the crime committed under sub. (1) is a felahg maxi (5) (a) In this subsection, “labor dispute” includes any centro
mumfine prescribed biaw for the crime may be increased by notersy concerningerms, tenure or conditions of employment, or
morethan $5,000 and the maximum period of imprisonment preoncerningthe association or representation of persons in-nego
scribedby law for the crime may be increased by not more théiating, fixing, maintaining, changing or seeking to arrange terms
5years. or conditions of employment, regardless of whether the disputants

(3) This section provides for the enhancemedthe penalties Standin the proximate relation of employer and employe.
applicablefor the underlying crimeThe court shall direct that the ~ (b) This section does not apply conduct arising out of or in

trier of fact find a special verdict as to all of the issues specifiednnectiorwith a labor dispute.
in sub. (1). History: 1993 a. 98.

(4) This section does not apply to any crime if proof of race,
religion, color, disability sexual orientationpational origin or
ancestryor proofof any persors perception or belief regarding ) )
another's race, religion, color disability sexual orientation, 939.65 Prosecution under more than one section per -

national origin or ancestry is required for a conviction for thafitted. Exceptas provided in s. 948.025 (3), if an act forms the
crime. basisfor a crime punishable under more than one statutory-provi

History: 1987 a. 348; 1991 a. 291. sion, prosecution may proceed under any or all such provisions.

“Hate crimes” law 939.645, does not unconstitutionally infringe upon free speech. History: 1993 a. 227.
Statev. Mitchell, 508 U.S. 476, 124 LEd 2d 436 (1993), 178 W (2d) 597, 504 NW Seenote to Art. |, sec. 8, citing Harris State, 78 W (2d) 357, 254 NW (2d) 291.
(2d) 610 (1993).

HateCrimes: New Limits on thBcopeof the 1st Amendment. Reslef7 MLR  939.66 Conviction of included crime permitted. Upon

RIGHTSOF THE PROSECUTION.

415(1993). . : ; -
TaEIking ?about Hate Speech: A Rhetorical Analysis of American and Canadigrl{psecunorfor a crlm_e, the aCtO.r may be convicted of e.lther the
Regulationof Hate Speech. Moran. 1994 WLR 1425. crime chaged or an included crime, but not both. An included
Hate Crimes. Kassel. ¥/ Law Oct. 1992. crimemay be any of the following:
. ) o . (1) A crime which does not require proof of diagt in addi
939.646 Penalty; crimes committed using information tion to those which must be proved for the crime gadr

obtained from the sex offender registry . If a person com
mits a crime using informatiothat was disclosed to him or hery,onthe one chayed.

unders. 301.46, the penaltles may be _mcrea_sed as foII_ows: (2m) A crime which is a lesserious or equally serious type
(1) In case of a misdemeantte maximum fine prescribed by attery than the one clyzd.

law for the crime may be increased by not more than $1,000 an 2r) A crime which is a less serious type of violation ursler

the maximum term of imprisonmenmgrescribed by law for the 3 23than the one chaed

crime may be increased by not more than 6 months. This subs%% : ged.

tion does not change the status of the crime from a misdemeanof3) A crime which is the same as the crime gelrexcept that
to a felony it requiresrecklessness or negligence while the crime gethr

(2) In case of a felonythe maximum term aimprisonment requiresa criminal ntent. . .
prescribecby law for the crime may be increased by not more thap1 (4) An attempt in violatiorof s. 939.32 to commit the crime

(2) A crimewhich is a less serious type of criminal homicide

5 years. charged. . . . .
NOTE: This section is ceated eff. 6-1-97 by 1995 W. Act 440. (4m) A crime of failure to timely pay child support under s.
History: 1995 a. 440. 948.22(3) whenthe crime chayed is failure to pay child support

for more than 120 days under s. 948.22 (2).

(5) Thecrime of attempted battery when the crime ghdis
xual assault, sexual assault of a child, robbemayhemor
nelggravatedaattery or an attempt to commit any of them.

939.648 Penalty; terrorism. (1) In this section, “govermn
mentalunit” means the United States; the state; any couityy se
village or town; or any political subdivision, department, divisio

boardor agency of the United States, the statenyrcountycity, (6) A crime specified in s. 940.288) (b) 4. or 5. when the

village or town. . . e
(2) If a person does all of the following, the penalties for t crlr(gg?%%%('jsls'speufled In's. 940.19 (@)(6), 940.225 (1), (2)

underlying felony are increased as provided in sub. (3): (6c) A crime that is a less serious type of violation under s.
(@) Commits a felony under chs. 939 to 951. 940.285than the one chged.
(b) Commits thefelony under any of the following circum  (ge) A crime that is a less serious type of violation under s.
stances: _ _ 940.295than the one chged.

1. The person causes bodily harm, great bodily harm or death(7) The crime specified in s. 94011(2) when the crime
to another chargeds specified in s. 94011(1).

2. The person causes damage to the property of another amttory: 1985 a. 29, 144, 306, 332; 1987 a. 332 s. 64; 1987 a. 349, 403; 1989 a.
the total property damaged is reduced in vahye$25,000 or 31s.2909b; 1989 a. 250; 1991 a. 205; 1993 a. 441, 445, 491. _
more. For the purposes of this subdivision, property is reduced pontrollingprinciples as o "V‘(}‘?Z”dé)‘ 'ngge{é"lcw\‘}v"?%ezlcg%@ should be given
}/a|ue_by the amount that it would cost either to repair or replacetemptedbattery can only be an included crime as to the speciéassdisted.
it, whichever is less. Statev. Melvin, 49 W (2d) 246, 181 NW (2d) 490.

; A chage of possession of a pistol by a minor is not an included crime ingechar
3. The person usdsrce or violence or the threat of force Ol attempted first degree murder becaitisecludes the element of minority which

violence. the greater crime does not. Statdtelvin, 49 W (2d) 246, 181 NW (2d) 490.
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Disorderlyconduct is not a lesser includedeofse on a chge of criminal damage (3) Section939.32 for attempt and the section definthg
to property State vChacon, 50 W (2d) 73, 183 NW (2d) 84. completedcrime
While attempted aggravated batteryat an included crime of aggravated battery History: 1991 a ]'53
under(1), it is under (4). The reduced does not put defendant in double jeo| : . o
ardy. (Dl)mn v State, (552 W (2d) 192, 15%’%\/\/ (2d) 729_ feop Sub.(3) does not bar convictions for murder and attempted murder where defen
Under sub. (1) the emphasis is on the proof, not the pleading, and the “stric&?@tsmt at one but killed anothéwustin v State, 86 W (2d) 213, 271 NW (2858
word test” statedn Eastway vState, 189 W 56, is not incorporated in the statute:

Martin v. State, 57 W (2d) 499, 204 NW (2d) 499. ‘S.ub.'(3) does not bar convictions for possession ofladious tools anéurglary
Section947.015 is not an included crime in 941.30. Stawam Ark, 62 W(2d) ~ arisingout of single transaction. DumasState, 90V (2d) 518, 280 NW (2d) 310
155,215 NW (2d) 41. (Ct. App. 1979).

Wherethe evidence overwhelmingly reveals that the shoetiagintentional, fail L . _
ureto include 940.06 and 940.08 as lesser includéhsésnot error Hayzes v 939.73  Criminal penalty permitted only on conviction.

State,64 W (2d) 189, 218 NW (2d) 717. A penalty for the commission of a crime may be imposed only

In order to justify the submission of an instruction on a lesser degree of homici i i
thanthat with which defendant is clggd there must be a reasonable basis in the e%ﬂi’ﬁ_er the actor has been dU|y convictedaicourt of competent
dencefor acquittal on the greater chyarand forconviction on the lesser clgar. A _Jurisdiction.
defendanthaged with1st-degree murder is not entitled to an instruction as to 3rd—
degreemurder unless the evidence reasonably viewed deaitito acquittal on both 939.74  Time limitations on prosecutions. (1) Exceptas

1st-and 2nd-degree murdeHarris v State, 68 W (2d) 436, 228 NW (2d) 645. ; ; d
For one crime to be included in anothiémust be utterly impossible to commit prOVIdEdm sub. (2)’ and s. 946.88 (1)’ prosecution for a felony

greatercrime without committing lesseRandolph vState, 83 W (2d) 630, 266 N\w Mustbecommenced within 6 years and prosecution for a misde
(2d) 334 (1978). meanoror for adultery within 3 years after the commission
Testunder (1) concerns legal, statutorily defined elements of the crime, net pegijereof. Within the meaning of this section, a prosecution has

liar facts of case. State Verhasselt, 83 W (2d) 647, 266 NW (2d) 342 (1978). g Fp
Trial court erred in denying defendantequest fosubmission of verdict of endan commencedvhen a warrant or summons is issued, an indictment

geringsafety by conduct regardless of life as lesser inclodfedse of attempted S found, or an information is filed.

murder. Hawthorne vState, 99 W (2d) 673, 299 NW (2d) 866 (1981). 2) Notwithstandingthat the time limitation under sub. (1) has
Seenote to Art. |, sec. 8, citing State®ordon, 11 W (2d) 133, 330 NW (2d) 564 ( ) d: ¢ ’ ( )
(1983). expired:

Wheredefendant chaed with 2nd degree murder denied firing fatal shot-man (@) A prosecution under s. 940.01, 940.02 or 940.03 may be
slaughteiinstruction was properly denie&tate vSarabia, 18 W (2d) 655, 348 NW commenceat any time
(2d) 527 (1984). ’

Seenote to 940.19, citing StateRichards, 123 W (2d) 1, 365 Nyad) 7 (1985). (D) A prosecution for theft against one who obtained pesses
Seenoteto Art. |, sec. 8, citing State Btevens, 123 W (2d) 303, 367 NW (2d) 788sion of the property lawfully and subsequently misappropriated it
(1985). may be commenced within one year after discovery of the loss by

Crimeof reckless use of weapons under s. 941.20 (1).988 stats., is not lesser : ; ; i
includedoffense of crime of endangering safety by conduct regardless wiHife theaggrieved parfybut in no case shall this provision extend the

armedunder ss. 939.63 (1) (a) 3. and 941.30, 1983 stats. S@aerington, 134 W time limitation in sub. (1) by more than 5 years.

(2!23)02:3r?m3u§ |'r\1‘:vtrli?])u‘rlfir;(1>lrgggly requested lessefafse even though statute (c) A prosecution for violation of s. 948.02, 948.03, 948.04,
of limitations bars court from entering conviction on lesstamsfe. State.\Muen 948.05,948:06_, 948.07, 948.08 or 948.08%all be commenced
tner, 138 W (2d) 374, 406 NW (2d) 415 (1987). beforethe victim reaches the age of 26 years, or be barred.

Seenote to 808.09, citi_ng StateMyers, 158 W (2d) 356, 461 NW (2d) 7 (1_990). (d) A prosecution for violation of s. 948.025 may be eom
Stg‘e’c_“,'ff,'ﬁgfffg(? 3&“(5',;?;35?2%% ﬁwd&f ggfg%?f“ery are permissible. mencedwithin the time period specified in sub. (1) or by the time
Evidenceat trial maysuggest to the state that an instruction on a lesser includde victim reaches the age of 25 years, whichever is later
offenseis appropriate; it is unreasonable for a defendant to assume at the outset of tri i i o i ; i
thatevidence may not fct the state’ prosecuting position. StateRleming, 181 . 3(3)h_| nhiﬁmpu;ung the tm,][e I”g]ll.teld by th!z SetCtl(.)trr:’. thtﬁ.tlmte ?ur
W (2d) 546, 510 NW (2d) 837 (Ct. App. 1993). |ng_W IC | e actor was _no pu _IC Yy a resident within tnis state or
Multiple Punishment in \igconsin and theblske Decision: Is IDesirable to Per  duringwhich a prosecution against the actor for the same act was
mit Two Homicide Convictions for Causing a Single Death? 1990 WLR 553. pendingshall not be included. A prosecution is pending when a
See also notes to Art. I, sec. 8, Double Jeopardy warrantor a summons has been issued, an indictment has been

found, or an information has been filed.

(4) In computing the time limited by this section, the time dur
. . ing which an alleged victim under s. 940.22 (2)imable to seek
939.70 Presumption ~of innocence and burden of the issuanceof a complaint under s. 968.02 due to tHeas$ of

proof. - No provisionof chs. 939 to 951 shall be construed age sexual contact or due to any threats, instructions or statements
changingthe existing law wittrespect to presumption of io fom the therapist shall not be included.

RIGHTSOF THE ACCUSED.

cenceor burden of proof. History: 1981 c. 2801985 a. 275; 1987 a. 332, 380, 399, 403; 1989 a. 121; 1991
History: 1979 c. 89; 1987 a. 332 s. 64. a.269; 1993 a. 219, 227, 486; 1995 a. 456.
Plea of guilty admits facts chged but nothe crime and therefore does not raise
039.71 Limitation on the number of convictions. If an  issueof statute of limitations. State Rohlhammer78 W (2d)516, 254 NW (2d) 478.

actforms the basis for a crime punishable under more than ongZE TR T8 BEC I RAEeit 0 A endantvias
statutoryprovision of this state or under a statutory provision @fy state resident and violates neither privileges and immunities clause nor equal

this state and the laws of another jurisdiction, a conviction prtectionclause of U.S. constitution. StateSher 149 W (2d) 1, 437 NW (2d) 878

vaUittalon the meritsinder one provision bars a SUbsequem pr&?egrlon is not “publicly a resident within this state” under sub. (3) when living out
secutionunderthe other provision unless each provision requir€ieseate but retainingtate residence for voting and tax purposes. Stul#iiman,

proof of a fact for conviction which the other does not require.160w (2d) 260, 466 NW (2d) 193 (Ct. App. 1990).
An arrest warrant is issued for purposes of §ljowhen it is signed by a judge with

it i intentthat it be executed and leaves the possessithe gfidge. That the warrant is
939‘72 No conviction of both InCh.Oate and completed neverexecuted is irrelevant. StateMueller, 201 W (2d) 121, 549 NW (2d) 455 (Ct.
crime. A person shall not be convicted under both: App. 1996).

(1) Section939.30,948.35 or 948.36 for solicitation and s. Plaintiff’s allegations of defendant district attorreelpad faitpresented no imped

. f PR ‘s imentto application of general principle prohibiting federal court interference with
?39-0535 a party to a crime whichtise ObJeCtlve of the solicia pendingstate prosecutions where the only factual assertion in support of claim was
1on; or the district attorneys delay incompleting prosecution, and there were no facts
; ; gedwhich could support any conclusion other than that the district attorney had
(2) Se%t_'ot? _gsta'Sngr (ti_OnSp]!rtf;:t]Cy and S_' 939.05 as a partyggﬁedconsistently with state statutes and constitution. Smi#tcZann, 381 F Supp.
a crime wnich Is the objective of the conspiracy, or 1027.



