WISCONSIN LEGISLATIVE COUNCIL
INFORMATION MEMORANDUM

Ferdon v. Wisconsin Patients Compensation Fund
(Medical Malpractice Liability Cap)

The Wisconsin Supreme Court's July 14, 2005 decision in the case of Ferdon v. Wisconsin Patients
Compensation Fund, 2005 WI 125 (2005) addresses the issue of the constitutionality of the Wisconsin
statutes that place a dollar limit on noneconomic damages in medical malpractice cases. Statutes define
“noneconomic damages” as “...moneys intended to compensate for pain and suffering; humiliation;
embarrassment; worry; mental distress; noneconomic effects of disability including loss of enjoyment of the
normal activities, benefits and pleasures of life and loss of mental or physical health, well-being or bodily
functions; loss of consortium, society and companionship; or loss of love and affection.” [s. 893.55 (4) (a), Stats.]

The statutes place a limit on noneconomic damages in medical malpractice cases of $350,000, adjusted annually
for inflation since 1995. Although the court’s opinion refers to the “$350,000 cap” for purposes of simplicity, and
this memorandum likewise does so, the current inflation-adjusted amount of the cap is $445,755.

The Ferdon case was a medical malpractice action that arose as a result of a physician’s negligence that injured
Matthew Ferdon during birth. As a result of the injury, Ferdon has a partially paralyzed and deformed right arm.
A jury awarded him $700,000 for noneconomic damages and $403,000 for future medical expenses. However,
because of the statutory cap on noneconomic damages, the amount of the noneconomic damage award was
reduced from $700,000 to $410,322, which was the inflation-adjusted amount in effect at that time. The jury also
awarded his parents $87,600 for the personal care they will render until Matthew turns 18.

The Supreme Court struck down the statutory cap on noneconomic damages by a 4 to 3 vote. The court’s
opinion consisted of four opinions, which are summarized in this memorandum: (1) a majority opinion by Chief
Justice Abrahamson; (2) a concurring opinion by Justice Crooks (joined by Justice Butler); (3) a dissenting
opinion by Justice Prosser (joined by Justices Wilcox and Roggensack); and (4) a dissenting opinion by Justice
Roggensack (joined by Justices Wilcox and Prosser).

The majority opinion held that the cap violates the equal protection provision of the Wisconsin
Constitution, which states in part that “(a)ll people are born equally free and independent....” [Art I, s. 1, Wis.
Const.] Since the majority decided the case on this basis, it did not address the other state constitutional issues
raised by Ferdon. However, the concurring opinion also held that the cap violates the state constitutional
provisions on the right to a jury trial and the right to a remedy for injuries. [Art. I, ss. 5 and 9, Wis. Const.]

LEGISLATIVE OPTIONS

Some of the concerns that led the court to declare unconstitutional the statutory cap on
noneconomic damages in medical malpractice cases appear to be of such a nature that they can
be remedied through legislation. For example, the majority opinion raised the concern that
younger plaintiffs may have to live with pain and suffering over many decades, while older
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plaintiffs will not, yet both are subject to the same cap on damages. This concern might be
addressed, for example, by having a variable cap that is based on the life expectancy of a person
who is the same age and gender as the plaintiff.

Another concern in the majority opinion is that patients who have family members who also
received noneconomic damages from the same incident of malpractice have the cap reduced
since there is a single cap that covers all family members for the same incident. This concern
might be addressed by having separate caps for the patient and for each family member who
incurs noneconomic damages.

One concern expressed in the majority opinion that does not appear to lend itself to a
legislative solution is that persons who incur damages above the cap, regardless of its level, will
not be fully compensated for those damages, while persons with damages below the level of the
cap will be fully compensated. However, that is the nature of a cap. Regardless of its level,
someone with damages above that level will never be fully compensated.

The concurring opinion states that the current level of the cap is too low, but does not indicate
a cap in order to pass constitutional muster. However, that opinion does state that statutory
caps on noneconomic damages in medical malpractice cases can be constitutional.

An alternative approach that the Legislature might consider is limiting noneconomic damages
to a percentage of economic damages.

Any legislation that is enacted to modify the caps on noneconomic damage will undoubtedly be
challenged in court and there is no guarantee that, even with substantial changes, the cap will
be upheld. Therefore, another option that the Legislature has is amending the Wisconsin
Constitution to specify that the Legislature may enact legislation that sets a cap on
noneconomic damages in medical malpractice cases. State constitutional amendments must
be adopted by the Legislature in two consecutive sessions and then be approved by the voters
of the state in a referendum.

This discussion of options is not intended to be an exhaustive list of possible options.

SUMMARY OF THE OPINIONS

MAJORITY OPINION

After reviewing the facts of the case, the court, through an opinion authored by Chief Justice
Abrahamson, addressed the question of whether the $350,000 cap on noneconomic damages
in medical malpractice cases is constitutional. The court initially observed:

This court has not held that statutory limitations on damages are
per se unconstitutional. Indeed, this court has recently upheld the
cap on noneconomic damages for wrongful death medical
malpractice actions. Just because caps on noneconomic damages
are not unconstitutional per se does not mean that a particular cap
is constitutional. [Ferdon, par. 16.]
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The court discussed the statutory provisions of ch. 655, Stats., which relates to medical
malpractice by a health care provider. The court noted that primary malpractice coverage for
providers is $1,000,000 for each occurrence and $3,000,000 per policy year; damages above
those amounts are paid by the Patients Compensation Fund (since renamed the Injured
Patients and Families Compensation Fund; referred to in this memorandum as “the Fund”).
The court noted that s. 655.017, Stats., states that the amount of noneconomic damages
recoverable by a claimant under ch. 655, Stats., for acts or omissions of a health care provider
that occur on or after May 25, 1995 are subject to the limits in s. 893.55 (4) (d) and (f), Stats.,
which set forth the inflation-adjusted $350,000 cap.

The court reviewed earlier decisions related to the issue, but held that they were inapplicable in
this case because none reached the central issue of constitutionality of the cap on noneconomic
damages in medical malpractice cases. One of the decisions discussed was a 2004 Wisconsin
Supreme Court decision that rejected an equal protection challenge to the noneconomic
damages cap in wrongful death actions. [Maurin v. Hall, 2004 WI 100, 274 Wis. 2d 28, 682
N.W.2d 866.] The court also discussed a 1995 Wisconsin Supreme Court decision that held
that retroactive application of a cap on noneconomic damages in malpractice cases was
unconstitutional but noted that that case did not directly determine the constitutionality of the
cap itself. [Martin v. Richards, 192 Wis. 2d 156, 531 N.W.2d 70 (1995).]

The court then discussed the level of scrutiny that it would apply to determine whether the cap
on noneconomic damage awards violates the equal protection guarantees of the Wisconsin
Constitution. Generally, in reviewing a statute to determine whether it violates equal
protection guarantees, a court determines whether there is a rational basis for the distinction
in the statutes. However, if a statute interferes with the exercise of a fundamental right or
operates to the disadvantage of a suspect class (e.g., race), the court uses a strict scrutiny
analysis. The court stated that it would apply a rational basis test to the statute in question,
since the malpractice statutes do not deny any fundamental right or involve a suspect
classification. [Ferdon, pars. 65 and 66.] However, the court also referred to the level of
scrutiny as “rational basis with teeth” or “meaningful rational basis.” [Ferdon, par. 80.]

The court stated that all The court observed that a person challenging a statute on equal

legislative acts are presumed protection grounds under the rational basis level of scrutiny
constitutional and a challenger bears a heavy burden in overcoming the presumption of
must demonstrate that a statute tituti litv that is afforded to statut Th t stated
is unconstitutional beyond a constitutionality that is afforded to statutes. The court state

reasonable doubt. [Ferdon, par. that all legislative acts are presumed constitutional and a
68.] challenger must demonstrate that a statute is unconstitutional

beyond a reasonable doubt. [Ferdon, par. 68.]

The court expressly stated that it was not addressing the additional constitutional challenges
based on a right to a jury trial and a right to a remedy under the Wisconsin Constitution, but
noted “...the $350,000 cap on noneconomic damages may implicate these constitutional
rights.” [Ferdon, par. 69.]

The court found that in limiting economic damages in malpractice actions, the statutes create a
number of classifications and sub-classifications. The main classification involved in the
statute is between those who suffer over $350,000 in noneconomic damages and
those who suffer less than $350,000 in noneconomic damages. Less severely injured



-4 -

victims with $350,000 or less in noneconomic damages receive their full damages, while
severely injured victims with more than $350,000 in noneconomic damages receive only part
of their damages. The court also noted that a main sub-classification is created by
the statutes since a single cap applies to all victims of a malpractice occurrence
regardless of the number of victims and claimants. Therefore, the total award for the
patient’s claim for noneconomic damages, such as pain and suffering and disability, and the
claims of the patient’s spouse, minor children, or parents for loss of society and
companionship, cannot exceed $350,000. Because of this, classes of victims are created
depending on whether the patient has a spouse, minor children, or a parent.

The court identified the Legislature’s objectives for enacting the $350,000 cap. In the 1975 law
that created the malpractice liability chapter, the Legislature set forth 11 findings. The court
summarized the legislative objectives as follows: (1) ensure adequate compensation for
victims; (2) enable insurers to charge lower malpractice premiums by reducing the size of
awards; (3) keep the Patients Compensation Fund’s annual assessment to health care providers
at a low rate and protect the Fund’s financial status; (4) reduce overall health care costs for
consumers of health care by lowering malpractice premiums; and (5) encourage health care
providers to practice in Wisconsin, including the related objectives of avoiding the practice of
defensive medicine and retaining malpractice insurers in Wisconsin.

The court addressed whether a rational relationship exists between the
legislative objective of compensating victims fairly and the
classification of medical malpractice victims into two groups--those
who suffer noneconomic damages under $350,000 and those who

The court stated

that no rational
basis exists for
treating the most
seriously injured
patients of
medical
malpractice less
favorably than
those less

suffer noneconomic damages over $350,000. The court noted that
young people are most affected by the $350,000 cap on
noneconomic damages, not only because they suffer a
disproportionate share of serious injuries from malpractice,
but because they can expect to be affected by those injuries
over a 60-year or 70-year life expectancy. The court stated that
no rational basis exists for treating the most seriously injured patients
of medical malpractice less favorably than those less seriously injured.

seriously injured.

It also stated that no rational basis exists for forcing the most severely
injured patients to provide monetary relief to health care providers and
their insurers. It therefore concluded that a rational relationship does
not exist between the classifications of victims in the $350,000 cap and
the legislative objective of fairly compensating victims of malpractice.

The court stated that the Legislature’s decision fixing a numerical cap must be accepted unless
the court can say that “...it is very wide of any reasonable mark.” [Ferdon, par. 111.] For
reasons set forth in the opinion, the court concluded that the $350,000 cap is unreasonable
and arbitrary because it is not rationally related to the legislative objective of lowering
malpractice premiums. The court cited studies that were noted in the Martin decision
mentioned above, showing that a cap has an insignificant, if any, effect on malpractice costs. It
referenced an indication by the Commissioner of Insurance that a number of factors affect
malpractice premiums and that it would be difficult to draw any conclusions from premium
numbers based solely on the enactment of the 1995 cap. Although the court noted that the
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Commissioner of Insurance mentioned that rate stability could be dramatically impacted for
both the Fund and primary insurers if the cap were removed, the court also stated that insurers
do not face the possibility of unlimited noneconomic damages because their liability is limited
to $1,000,000 per occurrence and $3,000,000 per year.

The court cited a General Accounting Office (GAO) study that concluding that malpractice
claims payments against all physicians between 1996 and 2002 tended to be lower and grow
less rapidly in states with noneconomic damage caps. However, it also noted that GAO stated
the differences in both premiums and claims payments are affected by multiple factors in
addition to damage caps, including state premium rate regulation, level of competition among
insurers, and interest rates and income returns that affect insurers’ investment returns.

The court found that the Fund has operated and been fiscally sound when there were no caps
on noneconomic damages, when there was a $1,000,000 cap on noneconomic damages, and
since 1995 when there has been an inflation-adjusted $350,000 cap. [Ferdon, par. 144.] The
$1,000,000 cap was in effect from 1986 until it sunsetted in 1991, and a new $350,000 cap was
not enacted until 1995. [An earlier $500,000 cap on malpractice awards was created in 1975,
but was contingent on the Fund dropping below a certain dollar level, which never occurred.]
In summary, the court stated that the Fund has flourished both with and without a
cap, and therefore the rational basis standard requires more to justify the
$350,000 cap as rationally related to the Fund’s fiscal condition. [Ferdon, par. 158.]

In addressing the legislative objective of lowering overall health care costs for consumers, the
court noted that medical malpractice premiums are an exceedingly small portion of overall
health care costs. It observed that the direct cost of medical malpractice insurance is less than
1% of total health care costs. Therefore, it concluded:

Accordingly, there is no objectively reasonable basis to
conclude that the $350,000 cap justifies placing such a
harsh burden on the most severely injured medical
malpractice victims, many of whom are children. [Ferdon,
par. 165; emphasis added.]

With regard to the issue of physician migration, the court stated that studies indicate that caps
on noneconomic damages do not affect this migration. For example, the court cited the Office
of the Commissioner of Insurance’s reports on the impacts of the 1995 law that established the
$350,000 cap and observed that the reports do not attribute either the increases or decreases
that occurred in the various years in the number of health care providers to the 1995 law, much
less to the $350,000 cap. Therefore, the court concluded that the $350,000 cap is not
rationally related to the objective of ensuring quality health care by creating an environment
that health care providers are likely to move into or less likely to move out of. It stated:
“(Hhe available evidence indicates that health care providers do not decide to
practice in a particular state based on the state’s cap on noneconomic damages.”
[Ferdon, par. 171; emphasis added.]

The court noted that there is anecdotal support for the assertion that doctors practice defensive
medicine, but found an accurate measurement of the extent of this phenomenon is virtually
impossible. It cited the finding of three independent, nonpartisan governmental agencies that
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defensive medicine cannot be measured accurately and does not contribute significantly to the
cost of health care. It held that the evidence does not suggest that a $350,000 cap is rationally
related to the objective of ensuring quality health care by preventing physicians from practicing
defensive medicine.

In conclusion, the court held that the challengers of the statute have met their burden and
demonstrated that the $350,000 cap in the statutes is unconstitutional beyond a reasonable
doubt. It held that the cap violated the equal protection guarantees of the Wisconsin
Constitution and therefore it did not need to address the other state constitutional challenges.

CONCURRING OPINION

While the concurring opinion by Justice Crooks, joined by Justice Butler, stated that it joined
the majority opinion and its holding that the $350,000 cap on noneconomic medical
malpractice damages violates the equal protection guarantees of the State Constitution, the
concurring opinion also stated:

I write separately, however, to emphasize that statutory caps on
noneconomic damages in medical malpractice cases, or statutory
caps in general, can be constitutional. While the majority states
that this case does not take issue with the constitutionality of all
statutory caps, see majority op., par. 13, | want to stress that such
caps can satisfy the requirements of the Wisconsin Constitution.
[Ferdon, par. 189.]

The opinion went on to state that the legislative objectives, when reviewed in accord with a
rational basis test, provide insufficient justification for that cap under the equal protection
clause, and also that the $350,000 cap is “too low” to satisfy the right to a jury trial and the
right to a remedy, guaranteed by art. I, ss. 5 and 9 of the Wisconsin Constitution.

The concurring opinion observed that the history behind the

. Legislature’s setting of caps for noneconomic damages in

The concurring . . . . .
opinion stated that malpractice actions “...demonstrates arbitrariness, and leads
“(i)t seems as if to a conclusion that a rational basis justifying the present cap
]Eihiffv%go?ucked was, and is, lacking.” [Ferdon, par. 190; emphasis added.] The
Oﬂt of thin ;ir,, opinion noted that the caps have changed from no cap, to $1,000,000,
back to no cap, and finally to $350,000 over the course of 20 years. The

concurring opinion stated that “(i)t seems as if the $350,000 figure was
plucked out of thin air.” [Ferdon, par. 191.]

The concurring opinion raised the question if $1,000,000 was the appropriate figure for the
cap in 1986, how can a $350,000 cap satisfy the constitutional requirements nine years later?

The concurring opinion concluded:
In sum, | conclude that this particular cap on noneconomic

damages, set arbitrarily and unreasonably low by the legislature,
violates Article I, Section 1, as well as Article I, Section 5 interpreted
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in conjunction with Article I, Section 9, of the Wisconsin
Constitution.

Wisconsin can have a constitutional cap on noneconomic damages
in medical malpractice actions, but there must be a rational basis so
that the legislative objectives provide legitimate justification, and
the cap must not be set so low as to defeat the rights of Wisconsin
citizens to jury trials and to legal remedies for wrongs inflicted for
which there should be redress. [Ferdon, pars. 195 and 196.]

DISSENTING OPINION

The dissenting opinion by Justice Prosser stated that Matthew Ferdon suffered a life-
changing injury to his arm at birth as a result of medical malpractice and that he deserves fair
compensation. It noted that years ago, the Legislature established a patient’s compensation
system, including mandatory health care provider insurance and a Patients Compensation
Fund. It stated that to stabilize liability costs in this guaranteed payment system, the
Legislature capped noneconomic damages “..that compensate a patient for such
unquantifiable harms as pain and suffering.” [Ferdon, par. 200.]

This court is not meant to The dissenting opinion went on to state that some members of the
function as a “super- court, irrespective of what they say, believe that all caps on

legislature,” constantly noneconomic damages are unconstitutional. It cited the concurring
second-guessing the policy

choices made b opinion that contended that some damage caps are constitutional,
y the . 2 X ]

legislature and governor. but not the caps set by the Legislature in this case. The dissent

[Ferdon, par. 204.] stated: (t)his court is not meant to function as a “super-legislature,”

constantly second-guessing the policy choices made by the legislature
and governor. [Ferdon, par. 204.]

The dissenting opinion concentrated on three issues: (1) the majority’s adoption of a “rational
basis with teeth” standard, which the dissent characterized as intermediate scrutiny without an
articulation of the factors that trigger it; (2) the broad sweep of the majority’s rationale in
relation to the narrow issue before the court; and (3) the majority’s conclusion that the
Legislature had no rational basis for enacting the malpractice noneconomic damage cap.

The dissenting opinion first disagreed with the majority’s ultimate determination of the
applicable level of scrutiny. It noted that the majority stated it was using the rational basis test,
but also mentioned “rational basis with teeth” and “meaningful rational basis.” The dissent
contended that perfection is not required and that the rational basis test “does not require a
statute to treat all persons identically, but it mandates that any distinction must have some
relevance to the purpose for which the classification is made.” [Ferdon, par. 216, citing
Doering v. WEA Ins. Group, 193 Wis. 2d 118, 532 N.W.2d 432 (1995).] The dissent observed
that in Wisconsin, until today, there was only one rational basis test and that now there are
two.

The dissent next objected to “...the exceedingly broad scope of the majority’s rationale, in light
of the narrow issue before us.” [Ferdon, par. 224.] It noted that the majority held that the cap
violates equal protection because persons who suffer the most injuries will not be fully



-8-

compensated for their noneconomic damages, while those who suffer relatively minor injuries
with lower noneconomic damages will be fully compensated. The dissent observed:

Such a statement would be true of any cap on damages. All caps
have that effect. [Ferdon, par. 225.]

For example, the dissenting opinion cited the statute that limits damages against state
employees to $250,000. The dissenting opinion strongly disagreed with the majority’s
conclusion that the Legislature did not have a rational basis to enact the noneconomic damages
cap.

The dissenting opinion also criticizes the majority’s attack on the effectiveness of honeconomic
damage caps anywhere and its conclusion that no such cap has had any effect at all on any of
the five legislative objectives summarized in the majority opinion:

The breadth of this holding is staggering. It means that, contrary to
the majority’s narrow statement of the issue, it will be very difficult
for Wisconsin legislators to re-enact a cap on noneconomic
damages in the future. The majority has attempted to insulate its
ruling from legislative reaction and redress by making its ruling so
broad. [Ferdon, par. 236.]

The dissenting opinion stated that the cap: (1) helps ensure adequate compensation at a
reasonable cost; (2) reduces the size of malpractice awards, thereby reducing premiums; (3)
protects the financial status of the Patients Compensation Fund and keeps annual provider
assessments to a reasonable level; (4) reduces the overall cost of health care; and (5)
encourages providers to stay in Wisconsin and reduces the practice of defensive medicine. In
support of its statement that the cap protects the Fund’s financial status, the dissenting opinion
notes that the Fund had deficits prior to the 1986 enactment of the $1,000,000 cap on
noneconomic damages, and that three years after enactment of that cap, the deficits began to
decrease. It then shows that three years after the passage of the 1995 law that enacted the
$350,000 cap, the Fund began to show accounting surpluses.

With regard to the issue of physician retention in Wisconsin, the dissenting opinion states that
the cap encourages health care providers to remain in Wisconsin. It states as follows:

Wisconsin is not in a medical malpractice crisis because the
legislature has addressed it through tort reform. By undoing the
work of the legislature, the majority will drag Wisconsin back into
the crisis. It is disingenuous to claim that Wisconsin is not
experiencing a physician migration problem and use that as a
reason to get rid of the cap, when the cap is one reason that
Wisconsin has no migration problem at this time. [Ferdon, par.
294.]

On this issue, the dissenting opinion cites a federally commissioned study that concluded that
states with a cap average 24 more physicians per 100,000 residents than states
without a cap. This means that states with a cap have about 12% more physicians per capita
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than states without a cap. The dissenting opinion states that the Legislature “...unquestionably
had a rational basis to conclude” that the noneconomic damage cap would both keep
physicians in Wisconsin and reduce the practice of defensive medicine. [Ferdon, par. 308.]

It stated that “(t)he
court should not
second guess the
legislature.”
[Ferdon, par. 314.]

DISSENTING OPINION

The dissenting opinion summarized by stating that in 1995, the
Legislature approved comprehensive medical malpractice reform and
that over the past decade, “it has been very successful.” It also stated
that upon reviewing validly enacted legislative acts, the court is
supposed to recognize that it is the Legislature’s function, not the
court’s, to evaluate studies and reports. It stated that “(t)he court
should not second guess the legislature.” [Ferdon, par. 314.]

The dissenting opinion by Justice Roggensack began by stating that a statute that is
challenged on equal protection grounds is presumed to be constitutional, and that any doubt
about the constitutionality is to be resolved in favor of upholding its constitutionality. A party
challenging a statute’s constitutionality must demonstrate that the statute is unconstitutional
beyond a reasonable doubt. In citing an earlier decision of the court, the dissenting opinion

observed:

We recognized that legislatively chosen classifications are matters
of line-drawing that might not be precise and that at times can
produce some inequities, but that our goal was simply to determine
whether the statutory scheme advances a stated legislative objective
or an objective that the legislature may have had in passing the
statute. [Ferdon, par. 326.]

In citing earlier decisions, the dissenting opinion stated that under the rational basis test,
which has been used for more than 30 years, a classification that is part of a legislative scheme
will pass the test if it meets the following five criteria:

(1) All classifications must be based upon substantial distinctions which make one
class really different from another.

(2) The classification adopted must be germane to the purpose of the law.

(3) The classification must not be based upon existing circumstances only. [It must
not be so constituted as to preclude addition to the numbers included within the

class.]

(4) To whatever class a law may apply, it must apply equally to each member thereof.

(5) That the characteristics of each class should be so far different from those of other
classes as to reasonably suggest at least the propriety, having regard to the public
good, of substantially different legislation. [Ferdon, par. 327.]
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The dissenting opinion stated that applying the five-step rational

The dissenting opinion stated basis. test, it cgncluded that the cap on ngneconomic d_amages 'has
that applying the five-step a rational basis and therefore does not violate the plaintiff's right
rational basis test, it to equal protection of the law. The dissent noted that when the
concluded that the cap on . . .
noneconomic damages has a Leglslatu_re e_nacted the chapt_er _of t_he statutes relating to medl_cal
rational basis and therefore malpractice, it made 11 specific findings about its reasons for doing
does not violate the plaintiff's so and that these findings are entitled to great weight in the court’s
right to equal protection of . . . .

the law. consideration of whether a statute has a rational basis. It noted

that the majority opinion, in summarizing the 11 legislative
findings into five objectives, omitted some of the legislative
findings and their content.

The dissenting opinion stated that the cap is rationally related to the Legislature’s goal of
reducing the size of medical malpractice verdicts and settlements, so that the premiums for
medical malpractice will be contained. It stated that in moving toward this goal, the
Legislature made a rational policy choice that some victims of medical malpractice would not
receive all of their noneconomic damages for the public good and that is a choice that any cap
will have to make, no matter what the amount. It noted that the Legislature made this
choice as part of a comprehensive plan that “fully compensated all victims of
medical malpractice for all the other damages they sustained.” [Ferdon, par. 331,
underlining in original text.]

The dissenting opinion criticized the concurring opinion which joins in striking down the
noneconomic damages cap statute, but says that a cap in some higher amount might be
constitutional. The dissenting opinion also asked if the cap (which is now $445,755) is too low,
what is high enough and who gets to determine that?

The dissenting opinion also criticized the majority opinion for conducting a “mini-trial” to find
facts that it then uses to say that reasons that the Legislature set out are not borne out by the
evidence it has examined. The opinion stated that the majority conducts its trial without the
benefit of witnesses, without giving each of the parties an opportunity to submit relevant
evidence, and “conveniently ducks evidence that does not fit with its conclusion.” [Ferdon, par.
346.] It stated that the process the majority employs gives no weight to the legislative findings,
which are supposed to be given great weight by the court. It also stated that it does not give the
benefit of any doubt to the Legislature, as the court should do if it is to accord the Legislature
the respect of a co-equal branch of government.

CONCLUSION

The majority opinion in Ferdon held that Wisconsin’s statutory cap on noneconomic damages
in medical malpractice cases violates the equal protection provision of the Wisconsin
Constitution. Because it decided the case on this ground, it stated that it was unnecessary to
address the plaintiff's other state constitutional challenges to the statute. However, the
concurring opinion stated that the statute also violates the state constitutional provisions
granting the right to a trial by jury and the right to a remedy.

The Legislature could consider two options to address the court’s concerns: (1) legislation; and
(2) a state constitutional amendment. Although legislation might address some of the court’s
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concerns, there is no guarantee that modifying the statute will satisfy enough of the court’s
concerns to allow a new statute to pass constitutional muster.

The memorandum was prepared by Richard Sweet, Senior Staff Attorney, on July 26, 2005.
The information memorandum is not a policy statement of the Joint Legislative Council or its
staff.
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