


Page 2

exceeded the national inspection goals established by EPA for industrial and municipal wastewater treatment
facilities every year for the last five years.

Additionally, there have been two streamlining projects completed ( Lean Six Sigma Projects) in regard to the
WPDES permitting process and the process for developing permit limits, which have a significant impact of
permit issuance times. Sixty recommendations have been implemented and we are continuing to implement
additional recommendations that came out of these projects.

Also included in this response is a progress report on the seventy-five potential WPDES issues outlined ina 2011
letter from the EPA based on a review it conducted in 2009. The department has initiated actions to address
seventy-three of these issues. Details regarding the remaining two issues are outlined in the attached response.

Thank you for a comprehensive and professional audit of our Wisconsin Pollution Discharge Elimination System
permitting programs. The department will continue to implement the audit recommendations which we believe

have contributed to and strengthened the effectiveness of our wastewater permitting programs.

Sincerely,

Cathy Stepp
Secretary












Below are some of the specific actions the DNR has taken as part of its plan to reduce the
backlog.

1. Hiring Staff
The DNR has prioritized the filling of permit-related vacancies.
e Wastewater Program has hired nine new staff to fill vacant positions and is
working on filling six more positions.
e The DNR continues to work to fill vacancies as quickly as possible to ensure
we continue to make progress on the backlog.

2. Reassigning Staff and Workload

The DNR continues to review staffing and workload across the state and

reallocate staffing resources to maximize output. Actions taken include the

following:

e Iired and assigned a permit coordinator to track assignments and meet bi-
weekly with permitting staff. This effort started in the northeastern area of the
state and will be implemented throughout the state over the coming months.

e Re-aligned compliance staff priorities to focus on critical processes for permit
re-1ssuance (e.g. substantial compliance determinations, Source Reduction
Measures and pollutant minimization plans).

e Hired additional permit drafter to assist in re-issuing backlogged municipal
and industrial permits.

e (reated Variance Team to continue to improve and streamline variance
process and approval timeline. The team meets monthly with EPA to discuss
variance requests and develop strategies for reducing approval times. This
will speed-up the permitting process because permits with variances cannot be
issued until EPA approves the variance.

3. Permitting Process Improvements

A Lean Six Sigma Project on the WPDES permitting process to help address the

backlog was completed in 2013. The project identified 84 recommendations to

improve the permitting process. An additional Lean Six Sigma project was
completed on effluent limit calculations program in 2016. Effluent limits

calculations are ultimately included in WPDES permits, so this process has a

significant impact on permit issuance times. The DNR is currently in the process

of implementing the recommendations from these projects. The status of these
efforts is as follows:

e Sixty recommendations from the permitting process project have been
implemented. This will allow for more consistency in permitting statewide.
Other recommendations require funding or have been captured in Effluent
Limit Lean project.

o Continuing to implement Lean Six recommendations statewide for improved
consistency throughout the program.

e Management re-evaluated remaining Lean Six items and assigned staff to
complete remaining feasible items.



Field supervisors are assessing implementation and suggesting opportunities
for improvement.

Implementing recommendations from effluent limit Lean project completed in
2016 (includes revision of standardized template).

Working to complete guidance for effluent template. The guidance will be
completed by March 01, 2017, and will streamline training of new staft.
Continuing to utilize Trackmaster data system to verify process step
timeliness and further define opportunities for improvement based on data.
Ensuring consistency and efficiency within the permit program by
implementing a line authority reporting structure.















1. The DNR’s reallocated 4 FTE positions to the CAFO program to reduce the
number of permits per staft to 20:1.

2. The performance objectives for staff include conducting the proper inspections to
determine substantial compliance consistent with state law and recording their
determinations in the database. The substantial compliance inspection should
occur within a year of the reissuance date (year four). The DNR will also evaluate
potential benefits of conducting inspections within two years of permit reissuance
to better allow permittees the time to address potential noncompliance issues
during years three and four and avoid delays in permit reissuance at year five.

3. The DNR is reviewing the existing guidance on determination of substantial
compliance that was developed for the wastewater WPDES program to be more
specific to the inspection of a CAFO facility and easier for CAFO staff to use.

The DNR acknowledges that there have been historical issues with formally documenting
inspections and making determinations of substantial compliance and that we need to
improve. New staff have received specific training on both the determination procedure
and the requirement for documentation. This concept was further reinforced for all staff
at a statewide meeting held November 2016.

The CAFO program is already working on a set of training materials, standard operating
procedures and template letters and checklists to improve consistency in the program.
Training is underway with all new staff and, with the addition of four more positions and
filling vacant positions, the majority of the regional staff will be new and they will
receive consistent training in procedures and format.

One-on-one training with all new staff is being conducted by the CAFO program’s
Compliance and Enforcement Coordinator, a position created two years ago to
specifically improve consistency. Training on standard operating procedures,
documentation in the database and the format of the documentation is underway with all
CAFO staft (new and existing).

Where warranted, permit reissuances will be held in abeyance pending permittee action
to address noncompliance issues. This is reflected in the DNR’s quarterly permit backlog
tracking reports. Currently, permittees not in substantial compliance with their permit
account for 1-2 percent of backlogged CAFO permits. Earlier inspections during years
two or three and correction of any non-compliance issues before the 4t year substantial
compliance inspection will result in faster reissuances, no backlog and better overall
compliance.

In recognition of the need to have timely input of data into the database, an additional
staff performance objective was set that establishes a regular expectation for timely entry
of data. A significant part of the training stated above is to emphasize the importance of
data entry.
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The DNR’s main goal is to get facilities in compliance with applicable requirements.
This effort most often starts with the lowest possible enforcement approach — an informal
discussion or NON — and only escalates to a more aggressive approach — such as a NOV,
enforcement conference or referral — if a more collaborative approach does not result in
compliance.

The DNR strongly believes that resolving noncompliance issues at the lowest appropriate
level is the best approach because it results in the most expeditious compliance with
environmental standards.

While the audit report acknowledged that there were at least 838 NONs issued during the
audit period, the report did not provide a full description or assessment of the results of
the program’s enforcement actions because documentation of less formal resolutions to
compliance matters was not captured in a centralized database. The lower than expected
number of NOVs is indicative of the fact that our less formal approaches result in
attaining compliance in most of the cases, and not that the issue went unaddressed.

Also, the DNR utilizes additional compliance monitoring tools such as the Compliance
Maintenance Annual Reports (CMAR). Each year, every municipal permittee is required
to complete a CMAR. This tool requires the facility staff and governing board to review
all influent and effluent data for the past year; address plant loading, performance and
any non-compliance. In addition, collection system maintenance, groundwater
monitoring results (where applicable), and overall utility planning and management are
also covered in the CMAR. The annual reports are reviewed by DNR staff and
comments on the report and overall compliance record are sent back to the community.

On a related note, while it was not captured within the scope of the audit, the DNR has
spent substantial time in the recent past addressing compliance issues in the septage
industry. For example, in 2014, more aggressive enforcement activities such as NOVs,
enforcement conferences and Wisconsin Department of Justice (DOJ) referrals were
pursued against 25 separate septage companies. The focus on this enforcement activity
was in response to citizen complaints and the increased potential negative health impacts
of improperly disposing of untreated septic waste. Focusing on a specific sector in an
effort to address public health issues or respond to public complaints requires the DNR to
shift existing staff resources leaving fewer staff to pursue other enforcement activities.

The DNR has taken the following actions to address the identified enforcement
documentation issues.

Guidance Revision and Training
Completed revision of Enforcement Handbook with input from wastewater and
environmental enforcement staff.

o Conducted training session for all staff on revised enforcement handbook at all-staff
statewide wastewater program meeting held in October, 2016.

¢ Conducted training on consistent documentation of resolution of violations.
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main reasons for implementing this change was to further increase consistency in
permitting, inspections, and enforcement around the state. Program managers
have affirmed the use of consistent approaches and compliance strategies.

With the high staff turnover rate, consistency has been difficult in areas of the
state where multiple vacancies occurred. The DNR has reallocated four FTE
positions to the CAFO program to reduce the CAFO permit to staff ratio from
where it has been as high as 90:1 in one region down to 20:1 around the state.
The DNR has been aggressive in filling vacancies as well. Once all vacancies and
the four new positions are filled, the program will have nine new regional staff
out of a complement of 14.5 regional staff statewide. This results in the need to
conduct training, but it also provides an opportunity to start with an expectation
that enforcement will be consistently applied and documentation procedures
strictly followed.

The DNR has put together a plan for how to move forward in a more consistent
manner. Standard Operating Procedures, template letters and checklists will
guide staff in the right direction for making compliance decisions. The program’s
Compliance and Enforcement Coordinator has developed a handbook for staft
specific to enforcement procedures. The table of contents is provided below.
Further developing the existing system of tracking complaints received through
the DNR’s hotline for spills and complaints so that resolution of complaints can
be better tracked, as well as increase our ability to generate management reports
to assess the needs for additional inspections and track enforcement trends.
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between local governments and the state, and providing increased consistency in
compliance activities.

In order to continue the discussion of how to address groundwater issues in karst and
other sensitive areas in the state, the DNR has formed an Alternative Practices Group.
This group formed in June, 2016 and has met five times through November 2016. Its
purpose is to explore alternative manure management methods as well as to keep citizens
informed of implementation progress on recommendations already made. The group has
addressed soil health, the science surrounding karst geology, composting, and treatment
of manure to water quality standards.

Informing all of these policy and implementation decisions is a research study of the
types and causes of groundwater contamination in karst areas. This study is funded by
the DNR and conducted by U.S. Department of Agriculture’s Agricultural Research
Division, Kewaunee County, University of Wisconsin-Oshkosh and UW-Stevens Point.

More than 700 wells have been sampled for more than 30 bacteria, viruses and other
contaminants in a statistically stratified study design. This study began in November
2015, and includes sampling conducted from wells installed in varying soil depths and
during both recharge and non-recharge events.

Preliminary results have been communicated by the researchers to the DNR with final
results anticipated in time to be considered for the NR151 administrative rule revisions.
Initial indicators show that while many of the contaminants do, in fact, originate from
agricultural practices, many also originate from human sources, indicating possible
implications for standards involving septic systems.
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Appendix 4 - Updates as of November 1, 2016 provided in Italics

Issues EPA ldentified with Wisconsin’s Legal Authority for the WPDES Program

(Organized as original LAB Report Appendix; Issues affecting storm water permittees being on page 4-10)

Issues Affecting Municipal, Industrial,and CAFO Permittees

EPA
Issue

Identified Deficiency

DNR Proposed Action

Date Completed or
Estimated to be Completed
(as of Nov.1, 2016)

Section NR 205.07 (1) (v) and (2) (d), Wis. Adm. Code,

pertaining to intentional treatment facility bypasses, should

exclude overflows from collection systems, incorporate federal
bypass limitations, and make bypass reporting requirements
consistent with federal standards.

Wisconsin does not have a law or rule to implement federal
regulations related to intake water pollutants, internal waste streams,
measurement time periods for averaging water quality-based limits,
and other related factors.

Sections 283.53 (2) and 283.63, Wis. Stats., and ch. NR 203,
Wis. Adm. Code, should provide a mechanism for terminating a
permit, as well as allow an interested person to request a permit
modification, revocation, reissuance, or termination.

Wisconsin rules should prescribe the manner in which the State

will exercise its statutory authority under s. 283.31 (6), Wis. Stats.,
for new facility location, design, construction, and capacity for
cooling water intake structures.

Section 227.52, Wis. Stats., should be made consistent with federal
law by not restricting the classes of persons who may seek judicial
review in state court for the final approval or denial of WPDES

permits, such as limiting judicial reviews based on a person’s
financial interest or proximate property ownership.

Section 283.17 (1) and (2), Wis. Stats., which provides for a
10-year exemption from stricter thermal water quality-based limits
for facilities modified to meet the limits, is overly broad and should
eliminate protection for facilities with alternative thermal limits.

Incorporate changes into administrative rules.

lncorporatev céf;aAngeé into admih.istrya‘ti\;er rules N
lncorporaté changes into administrative rules.
lncorpbrate éhénges into administrétive rulés.
Seek statutory changes.

Seek statutory changes.

Administrative rule changes became
effective in August 2013.

Administrative rule changes became

effective in September 2016

Administrative rule changes became
effective in August 2015.

Administrative rule promulgation is in
progress. Estimated rule publication:
winter 2017.

DNR has not specified a completion daié

for this issue.

Statutory changes became effective in
April 20186




Issues Affecting Municipal, Industrial, and CAFO Permittees

Date Completed or

EPA Estimated to be Completed

Issue Identified Deficiency DNR Proposed Action (as of Nov. 1, 2016)

7 It is unclear whether DNR has the authority to incorporate the Obtain a legal opinion from Wisconsin's The Attorney General issued a legal opinion
appropriate performance standards for new industrial effluent sources Attorney General to demonstrate that that was submitted to EPA in January 2012.
or federal effluent limitation guidelines into permits because not all Wisconsin has adequate legal authority. In a December 2012 letter, EPA concluded
current federal standards and guidelines are reflected in DNR’s that this issue had been resolved.
administrative rules.

8 Section NR 106.145, Wis. Adm. Code, which addresses the Incorporate changes into administrative rules. Administrative rule changes became effective
establishment of water quality-based limits for mercury discharges, in September 2016
should be modified to comply with a February 2009 EPA decision
that disapproved some aspects of the rule.

9 Chapter NR 219, Wis. Adm. Code, that pertains to testing methods Incorporate changes into administrative rules. Administrative rule changes became
for point source discharges: effective in June 2015.

= should only allow the use of solid waste methods
when approved by EPA,;

* should be clarified to indicate when an EPA method
became effective in the state; and

= should be clarified to indicate if it has been amended to include
new EPA methods:

10 DNR should amend its administrative rules to address EPA’s concerns Incorporate changes into administrative rules. Administrative rule changes became
dating from November 2000 to ensure that the setting of water effective in September 2016. In
quality-based limits is based on federal procedures for Great Lakes addition, in a December 2012 letter,
states discharging into the Great Lakes Basin. EPA concluded that this issue had been

resolved through a clarification by the
Wisconsin Attorney General.

11 Section 283.31 (3), Wis. Stats., and chs. NR 106 and 217, Incorporate changes into administrative rules. Administrative rule promulgation is in
Wis. Adm. Code, pertaining to the establishment of progress. Estimated rule publication:
water quality-based limits for receiving water, do not summer 2017.
include sufficient language to implement federal regulations.

12 Section 283.31 (3), Wis. Stats., specifying that permits can The Attorney General issued a legal opinion

only be issued for discharges that meet federal regulations,
should include a provision to ensure compliance with federal
water quality requirements.

Obtain a legal opinion from Wisconsin's
Attorney General to demonstrate that
Wisconsin has adequate legal authority.
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that was submitted to EPA in January 2012.
In a December 2012 letter, EPA concluded
that this issue had been resolved.




Issues Affecting Mimicipal, Industrial, and CAFO Permittees

EPA
issue Identified Deficiency

DNR Proposed Action

Date Completed or
Estimated to be Completed
(as of Nov. 1, 2016)

13 Chapters NR 216 and 243, Wis. Adm. Code, should identify
circumstances when best management practices must be included
as conditions in permits.

14 Section NR 106.117, Wis. Adm. Code, should require that interim
water quality-based limits, standards, and conditions in reissued
permits be at least as stringent as those in the previous permits.

15 Neither Wisconsin's statutes nor DNR’s administrative rules provide
for the implementation of federal requirements for compliance
schedules in permits, such as rules that require reports on progress
toward meeting a final water quality-based limit or mandated
interim requirements.

16 DNR’s administrative rules do not include more stringent
requirements for its pretreatment plan.

17 Section NR 106.10, Wis. Adm. Code, should include procedures for
establishing water quality-based limits for noncontact cooling water.

18 Section NR 205.07 (1) (g), Wis. Adm. Code, should require a
signature on permits and reports that requests the signer to certify to
the truth, accuracy, and completeness of the information being
provided to DNR.

19 Wisconsin should have a law or rule that gives DNR the authority to
issue permits to concentrated aquatic animal production facilities.

20 Wisconsin law should provide for adjustments to water quality-based
limits when part of a discharger's wastewater is disposed of into wells
municipal facilities, or by land application.
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21 DNR'’s administrative rules should include descriptions of elements to
be included in fact sheets, including when specific permit conditions
are required. '

Incorporate changes into administrative rules.
Incorporate changes into administrative rules.

Incorporate changes into administrative rules.

Incorporate changes into administrative rules.

Incorporate changes into administrative rules.

Incorporate changes into administrative rules.

Obtain a legal opinion from Wisconsin's
Attorney General to demonstrate that
Wisconsin has adequate legal authority.

Incorporate changes into administrative rules.

Incorporate changes into administrative rules.

Administrative rule promulgation is in
progress. Estimated rule publication:

summer 2017.

Administrative rule promulgation is in
progress. Estimated rule publication:
summer 2017.

Administrative rule promulgation is in
progress. Estimated rule publication:
summer 2017.

Administrative rule changes became
effective in February 2014.

Administrative rule changes became
effective in September 2016.

Administrative rule changes became

effective in August 2015.

The Attorney General issued a legal opinion
that was submitted to EPA in January 2012.
In a December 2012 letter, EPA concluded

that this issue had been resolved.

Administrative rule promulgation is in
progress. Estimated rule publication:

summer 2017.

Administrative rule changes became

effective in August 2015.




Issues Affecting Municipal, Industrial, and CAFO Permittees

EPA
Issue

Identified Deficiency

DNR Proposed Action

Date Completed or
Estimated to be Completed
(as of Nov. 1, 2016)

22

27

28

29

30

31

32

DNR’s process for public notice of permit actions should include
mailing a draft permit copy to certain other agencies, such as federai
and state agencies with jurisdiction over fish, shellfish, and wildlife
resources, or using an acceptable equivalent method.

Section 283.19 (2) (b), Wis. Stats., should define “new source”
so that performance standards extend to new sources of
discharges constructed between the date of promulgation of the
Clean Water Act and the date of Wisconsin’s promulgation of
applicable rules, or Wisconsin should address the deficiency
through rulemaking.

Sections NR 102.05 (3) (b), 106.06 (3) (b), 106.32 (2) (b), and
106.87 (1), Wis. Adm. Code, should provide that water
quality-based limits are to be derived from and comply with
receiving water quality standards under certain circumstances.

Section NR 106.13, Wis. Adm. Code, pertaining to municipal
facilities affected by liquids discharged from solid waste facilities
should clarify whether DNR has mandatory or discretionary authority
to establish a compliance schedule when water quality-based limits
are exceeded. If the rule in question is mandatory, it should comply
with federal regulations. :

Section NR 106.32 (2) (a), Wis. Adm. Code, should be revised so
that water quality-based limit calculation procedures for ammonia
continuous discharges require seven-day average and average
monthly limit calculations for municipal facilities. Maximum daily
and average monthly limits are to be used for other dischargers.

Sections NR 106.32 (2) (b) 2. and (3) (a) 4. a. and 106.37 (2),
Wis. Adm. Code, pertaining to water quality-based limit calculation
procedures, should not allow additional time in compliance
schedules for the gathering of data to justify a limit change or

for demonstrations to justify a limit change.

Section NR 106.07 (8), Wis. Adm. Code, pertaining to interim values
of limits meant to protect aquatic and non-aquatic life until water
quality criteria are established for a body of water, should only allow
adding time to compliance schedules for discharges within the

Great Lakes basin.

Incorporate changes into administrative rules.

Seek statutory changes.

Incorporate changes into administrative rules.

Incorporate changes into administrative rules.

Incorporate changes into administrative rules.

Incorporate changes into administrative rules.

Incorporate changes into administrative rules.
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Administrative rule changes became
effective in August 2015.

Statutory changes became effective in
April 2016. -

Administrative rule changes became
effective in September 2016.

Administrative rule promulgation is in
progress. Estimated rule publication:
summer 2017.

Administrative rule changes became
effective in September 2016.

Administrative rule changes became
effective in September 2016.

Administrative rule changes became
effective in September 2016.




Issues Affecting Municipal, Industrial, and CAFO Permittees

EPA
Issue Identified Deficiency

DNR Proposed Action

Date Completed or
Estimated to be Completed
(as of Nov. 1, 2016)

33 DNR should clarify how it receives and manages discharge
monitoring reports and data to evaluate compliance with certain
water quality-based limits based on real-time conditions under
s. NR 108.32 (3) (c) 2. and (4) (d), Wis. Adm. Code.

34 Section NR 106.32 (5) (c), Wis. Adm. Code, pertaining to water
quality-based limit calculation procedures should require seven-day
average limit calculations and average monthly limits for municipal
facilities. Maximum daily and average monthly limits are to be used
for other dischargers.

35 Section NR 1086.33 (2), Wis. Adm. Code, for setting seasonal
water quality-based limits for ammonia should provide DNR with
clear authority to set limits when there is a risk of exceeding limits
in the receiving water.

36 Section NR 106.34 (2), Wis. Adm. Code, for increasing ammonia
water quality-based limits when certain older permits are reissued
should conform to federal laws related to the application of
anti-degradation procedures.

37 Section NR 106.37 (1), Wis. Adm. Code, which establishes water
quality-based limit calculation procedures, should not allow
permittees to use a compliance schedule for meeting a variance
from water quality standards.

38 For permittees with stabilization ponds or lagoon systems,
s. NR 106.38, Wis. Adm. Code, pertaining to the process for
obtaining a variance from water quality-based limits for ammonia,
shouldreference EPArequirements.

39 Section NR 1086.83 (2), Wis. Adm. Code, pertaining to the process
for obtaining a variance from water quality-based limits for chloride
shouldreference EPArequirements.

40 Section NR 106.88 (1), Wis. Adm. Code, pertaining to water
quality-based limit calculation procedures should mandate a limit
for chioride whenever the discharge might negatively impact the
quality of the receiving water.

Provide written clarification to EPA.

Incorporate changes into administrative rules.

Incorporate changes into administrative rules.

Incorporate changes into administrative rules.

Incorporate changes into administrative rules.

Incorporate changes into administrative rules.

Incorporate changes into administrative rules.

Incorporate changes into administrative rules.
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DNR submitted written clarification to EPA
in October 2011. In a December 2012
letter, EPA concluded that this issue had
beenresolved.

Administrative rule changes became
effective in September 2016.

Administrative rule changes became
effective in September 2016.

Administrative rule changes became
effective in September 2016.

Administrative rule changes became
effective in September 2016.

Administrative rule changes became
effective in September 2016.

Administrative rule changes became
effective in September 2016.

Administrative rule changes became
effective in September 2016.




Issues Affecting Municipal, Industrial, and CAFO Permittees

Date Completed or

EPA Estimated to be Completed
Issue Identified Deficiency DNR Proposed Action (as of Nov. 1, 2016)
41 For limits based on acute criteria for continuous discharges, Incorporate changes into administrative rules.  Administrative rule changes became

s. NR 106.88 (4), Wis. Adm. Code, should require seven-day average
chloride limit calculations and average monthly chloride limits for
municipal facilities. Maximum daily and average monthly limits are
to be used for other discharges.

42 Sections NR 106.87 (1) and 106.89 (2) and (3), Wis. Adm. Code,
should reflect that suspension of limits on aggregate poliutants in a
discharge are not necessary during a source reduction period for
chloride whenever DNR can demonstrate limiting chloride is sufficient
to maintain the quality of the receiving water.

43 When a municipal facility cannot meet a water quality-based
chloride limit due to indirect discharges from a public water system,
5. NR 106.91, Wis. Adm. Code, should not allow DNR to set a
different limit other than through a variance approved by EPA.

44 The definition of “point source” in s. NR 205.03 (27) and (28),
Wis. Adm. Code, inappropriately excludes landfill leachate
collection systems, and the definition for “pollutant’
inappropriately excludes “filter backwash.”

45 DNR'’s administrative rules should reflect federal regulations
pertaining to the effect of a permit by prohibiting its use as a
property interest and prohibiting its use as an authorization to
injure persons or property.

46 DNR'’s administrative rules should include expedited procedures
for obtaining a variance from water quality-based limits and for
time extensions for filing variance requests.

47 Section NR 205.07 (1) (g), Wis. Adm. Code, which allows
non-corporate officers to sign a permit, should require submission
of documentation that verifies the signatory’s designated authority.

48 DNR’s administrative rules should include permit termination
as a consequence of violating the permit requirements.

Incorporate changes into administrative rules.

Incorporate changes into administrative rules.

Obtain a legal opinion from Wisconsin's
Attorney General to demonstrate that
Wisconsin has adequate legal authority.

Incorporate changes into administrative rules.

Incorporate changes into administrative rules.
Incorporate changes into administrative rules.

Incorporate changes into administrative rules.

48

effective in September 2016.

Administrative rule changes became
effective in September 2016.

Administrative rule changes became
effective in September 2016.

The Attorney General issued a legal opinion
that was submitted to EPA in January 2012.
In a December 2012 letter, EPA concluded
that this issue had been resolved.

Administrative rule changes became effective
in August 2015.

Administrative rule promulgation is in

progress. Estimated rule publication:
summer 2017.

Administrative rule changes became effective
in August 2015.

Administrative rule changes became effective
in August 2015.




Issues Affecting Municipal, Industrial, and CAFO Permittees

EPA

Issue Identified Deficiency

DNR Proposed Action

Date Completed or
Estimated to be Completed
(as of Nov. 1, 2018)

49 Section NR 205.07 (1) (q) 1., Wis. Adm. Code, should require a
permitted facility to provide notice to DNR of an alteration or
addition to the facility that may be a new source of pollutant
discharge.

50 DNR’s administrative rules should contain a provision for a notice
of intent to terminate a WPDES permit.

51 Section 283.49, Wis. Stats., and ch. NR 203, Wis. Adm. Code,
should provide for any interested person to request a draft permit
hearing rather than require a group of five or more individuals to
request a hearing.

58 Section NR 205.03 (44), Wis. Adm. Code, should clarify whether
its definition of “waters of the state” includes specific categories
that are included in the federal definition for “waters of the
United States.”

59 Chapter NR 500, Wis. Adm. Code, should not have a WPDES
permit exemption for the disposal of solid wastes, wet wastes,
or semi-liquid wastes to a solid waste facility.

60 The exemption for discharges from private alcohol fuel production
systems onto the owner's property under s. 283.61, Wis. Stats., and
s. NR 200.03 (3) (f), Wis. Adm. Code, should not apply to
discharges that reach the waters of the United States.

61 DNR does not have administrative rules that establish permit
application requirements for several categories of dischargers,
including existing manufacturing, mining, and aquatic animal
production facilities.

62 DNR’s administrative rules pertaining to actions it can take
regarding the status of a permit should reflect federal regulations,
including providing for “revocation and reissuance” of a permit
rather than a “suspension.”

Incorporate changes into administrative rules.

Incorporate changes into administrative rules.

Obtain a legal opinion from Wisconsin’s
Attorney General to demonstrate that
Wisconsin law is consistent with federal
regulations. Incorporate changes into DNR’s
administrative rules.

Obtain a legal opinion from Wisconsin’s

Attorney General to demonstrate that Wisconsin
has adequate legal authority.

Obtain a legal opinion from Wisconsin’s

Attorney General to demonstrate that Wisconsin
law is consistent with federal regulations.

Obtain a legal opinion from Wisconsin’s Attorney

General to demonstrate Wisconsin has adequate
legal authority.

Incorporate changes into administrative rules.

Incorporate changes into administrative rules.
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Administrative rule changes became effective
in August 2015.

Administrative rule changes became effective
in August 2015.

The Attorney General issued a legal opinion
that was submitted to EPA in January 2012,
and administrative rule changes became
effective in August 2015. In a December 2012
letter, EPA concluded that this issue had been
resolved.

The Attorney General issued a legal opinion
that was submitted to EPA in January 2012. In
a December 2012 letter, EPA concluded that
this issue had been resolved.

The Attorney General issued a legal opinion
that was submitted to EPA in January 2012. In

a December 2012 letter, EPA concluded that
this issue had been resoived.

The Attorney General issued a legal opinion
that was submitted to EPA in January 2012. In
a December 2012 letter, EPA concluded that
this issue had been resolved.

Administrative rule promulgation is in
progress. Estimated rule publication:

summer 2017,

Administrative rule changes became effective
in August 2015.




Issues Affecting Municipal, Industrial, and CAFO Permittees

Identified Deficiency

DNR Proposed Action

Date Completed or
Estimated to be Completed
(as of Nov. 1, 2016)

63

64

65

66

68

69

70

71

DNR’s rules should allow the State to assess muitiple penalties for
mutltiple instances of knowingly making false statements on
applications, reports, or documents.

DNR’s administrative rules should provide for public participation
in the enforcement process, including intervention in civil or
administrative actions to obtain remedies for violations, and
providing written responses to citizen complaints.

DNR’s administrative rules should provide for the informational and
procedural requirements for preparing a draft permit when the State
determines it will proceed to permit issuance.

DNR'’s administrative rules should require a fact sheet for every
permitted facility or activity, including for discharges of less than
500,000 gallons per day.

Section 283.13, Wis. Stats., which pertains to the dates when
water quality-based limits should have been established, should
reflect the dates specified in the Clean Water Act.

Section 283.81, Wis. Stats., which allows DNR to waive compliance
with WPDES requirements to prevent an emergency threatening

public health, safety, or welfare, is not consistent with federal program

requirements.

Section NR 106.05 (8), Wis. Adm. Code, is inconsistent with

federal law because it allows a permittee to request alternative

water quality-based limits when a test for a pollutant is insufficiently
sensitive, even when discharges that result may negatively impact the
quality of the receiving water.

DNR should establish a “mixing zone” phase-out plan for existing
discharges of chemicals that accumulate in plants and animals within
the Great Lakes basin.

Obtain a legal opinion from Wisconsin's Attorney
General to demonstrate that Wisconsin has
adequate legal authority.

Obtain a legal opinion from Wisconsin's Attorney
General to demonstrate that Wisconsin law is
consistent with federal regulations.

Incorporate changes into administrative rules.

Incorporate changes into administrative rules.

Request a reevaluation by EPA.

Negotiate with EPA to retain Wisconsin’s current
legal authority.

Incorporate changes into administrative rules.

Incorporate changes into administrative rules.

48

The Attorney General issued a legal opinion
that was submitted to EPA in January 2012.
In a December 2012 letter, EPA concluded

that this issue had been resolved.

The Attorney General issued a legal opinion
that was submitted to EPA in January 2012.
In a December 2012 letter, EPA concluded
that this issue had been resolved.

Administrative rule changes became effective
in August 2015.

Administrative rule changes became effective
in August 2015.

In a December 2012 letter, EPA concluded
that, after additional review, this matter was
not an issue needing to be addressed.

DNR has not specified a completion date for
this issue.

Administrative rule changes became effective
in September 2016.

Administrative rule changes became effective
in September 2016.




Issues Affecting Municipal, Industrial, and CAFO Permittees

EPA
Issue

Identified Deficiency

DNR Proposed Action

Date Completed or
Estimated to be Completed
(as of Nov. 1, 2016)

72

73

74

75

Sections NR 106.06 (4) (c) 5., (8), and (10), and 102.05(3),

Wis. Adm. Code, allow a discharge to be diluted by the receiving
water, which may be inconsistent with the Clean Water Act if it
allows for continued violations of water quality standards when the
water is already impaired with the pollutant.

Sections NR 106.06 (4) (c) 5. and 10., Wis. Adm. Code, which
mandate that DNR provide time for a discharger to complete mixing
demonstrations, does not comply with federal law if this time is
included in a permittee’s compliance schedule.

Sections NR 106.08 and 106.09, Wis. Adm. Code, which pertain to
limitations of the aggregate pollutants in a discharge, should include
procedures to determine the variability of the discharge whenever
there are fewer than five samples and there is a risk to receiving
water quality.

Wisconsin should clarify whether it has adequate permitting and

enforcement authority pursuant to federal law given s. 227.10 (2m),
Wis. Stats., which states that no agency may implement or enforce a
standard, requirement, or threshold unless it is explicitly required or
permitted by statute or by rule.

Provide written clarification to EPA.

Provide written clarification to EPA.-

Incorporate changes into administrative rules.

Obtain a legal opinion from Wisconsin's Attorney

General to demonstrate that Wisconsin has
adequate legal authority.

Information was provided to EPA in
October 2011. In a December 2012 letter,
EPA concluded that, after additional review,
this matter was not an issue needing to be
addressed.

Information was provided to EPA in
October 2011. In a December 2012 letter,
EPA concluded that this issue had been
resolved.

Administrative rule changes became
effective in September 2016.

The Attorney General issued a legal opinion
that was submitted to EPA in January 2012. In
a December 2012 letter, EPA concluded that
this issue had been resolved.




Issues Affecting Storm Water Permittees

EPA
Issue

Identified Deficiency

DNR Proposed Action

Date Completed or
Estimated to be Completed
(as of Nov.1, 2016)

23

24

25

26

52

53

Section 30.2022 (1), Wis. Stats., and s. NR 216.42 (5), Wis. Adm.
Code, should include DNR's responsibility to regulate storm water
discharges at Wisconsin Department of Transportation (DOT)
construction sites.

Section 281.33, Wis. Stats., and s. NR 216.42 (4), (6) and (9),
Wis. Adm. Code, should include DNR’s responsibility to regulate
storm water discharges at construction sites overseen by other
state agencies, including construction sites for commercial
buildings, one- and two-family dwellings, and those sites covered
under other DNR environmental programs.

Section NR 216.415 (4) and (8) (b) 3., Wis. Adm. Code, should
not grant authority to municipalities to administer construction site
storm water general permits on DNR’s behalf, preclude a
landowner from seeking an individual permit, or exempt
dischargers from filing a notice of intent when five acres

or more of land will be disturbed.

Section 30.2022, Wis. Stats., and s. NR 216.022, Wis. Adm. Code,
should not rely on agreements between DNR and other state
agencies, such as DOT, for the regulation of municipal separate
storm water system dischargers.

Section NR 216.21 (2) (b), Wis. Adm. Code, pertaining to the
applicability of certain storm water permits, does not include
access roads and rail lines, which are inciuded in federal
regulations.

Section NR 216.21 (3) (e), Wis. Adm. Code, should require that
faciliies submit latitude and longitude information when certifying
that industrial materials are protected by a storm resistant sheiter
to prevent exposure to storm water.

Enact statutory changes. Incorporate changes into
administrative rules.

Enact statutory changes. incorporate changes into
administrative rules.

Incorporate changes into administrative rules.

Seek statutory changes. Incorporate changes into
administrative rules.

Incorporate changes into administrative rules.

Require WPDES permittees to include facility location
information on their annual report forms. Incorporate
changes into administrative rules.

4-10

Statutory changes became effective in
Aprit 2016. DNR has not specified a
completion date for administrative
rulechanges.

Statutory changes became effective in
July 2013. A court-ordered stipulation,
MEDC v. DNR, Civ. No. 15-CV-2409
(Dane County Apr. 16, 2016) limits
use of “other DNR environmental
programs” to regulate storm water. No
completion date has been specified
for the administrative rulechanges.

A court-ordered stipulation, MEDC v.
DNR, Civ. No. 15-CV-2409 (Dane County
Apr. 16, 2016) prohibits authorization of
additional local programs. DNR has not
specified a completion date for the
administrative rule changes.

Statutory changes became
effective in April 2016. DNR has
not specified completion dates for
administrative rule changes.

DNR’s Tier Il General Permit includes
roads and rails. DNR has not specified
a completion date for the
administrative rule changes.

The annual report form was modified
to request the required information in
February 2014. DNR has not specified a
completion date for the administrative
rulechanges.




Issues Affecting Storm Water Permittees

EPA

ldentified Deficiency

DNR Proposed Action

Date Completed or
Estimated to be Completed
(as of Nov. 1, 2016)

Issue

54

55

56

57

67

Section NR 216.002, Wis. Adm. Code, should require storm
water discharge permits for discharges by construction sites
smaller than one acre when the site is part of a common
development plan.

Section NR 216.002 (11), Wis. Adm. Code, pertaining to the
definition of illicit discharges to a municipal separate storm sewer
system should be broadened to include all of the classes of
activities found in federal regulations.

reports from storm water permittees, should require permittees
to give notice when they rely on another governmental entity
to satisfy some of the permit obligations.

Section NR 216.07 (8), Wis. Adm. Code, which requires annual

reports from storm water permittees, should require permittees
to report proposed changes to storm water management
programs that were established as a permit condition.

DNR’s administrative rules for small municipal separate storm
water systems should require storm water management program
evaluations and specify that records are available to the public.

No planned action.

Incorporate changes into administrative rules.

Request permittees to include information about
reliance on another entity as part of their annual
reports. Incorporate changes into administrative
rules.

Request permittees to include information about
proposed changes in storm water management
programs as part of their annual reports. Incorporate
changes into administrative rules.

Require permittees to include program evaluation
information in their annual reports. Incorporate
changes into administrative rules.

4-11

in a December 2012 letter, EPA
concluded that, after additional review,
this matter was not an issue needing to

be addressed.

Wis. Stat. 283.33(1)(d) provides legal

authority to regulate discharges which
are found to be a significant contributor
of pollutants. DNR has not specified a
completion date for the administrative

rule changes.

The annual report form was modified
in February 2012 to request the
required information. DNR has not
specified a completion date for the
administrative rule changes.

The annual report form was modified
in February 2012 to request the
required information. DNR has not
specified a completion date for the
administrative rule changes.

The annual separate storm water report
form was modified in February 2012 to
request the required information. DNR

has not specified a completion date for
the administrative rule changes.






